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LEASEHOLD DEED OF TRUST,
ASSIGNMENT OF RENTS AND LEASES,
SECURITY AGREEMENT, AND FIXTURE FILING
(Washington)

- THIS LEASEHOLD DEED OF TRUST, ASSIGNMENT OF RENTS AND LEASES,
SECURITY “AGREEMENT AND FIXTURE FILING (“Deed of Trust”) is made as of
December L0 ,-2002, and executed by APPLE NORTHWEST LLC, a Washington limited
liability comjiany, having its principal place of business at 225 Bush Street, San Francisco,
California 94104, as grantor (“Grantor”), Chicago Title Insurance Company, whose address is
839 S. Burlington Blvd., Burlington, WA 98233, as trustee (“Trustee”), and FLEET BUSINESS
CREDIT, LLC, a Delaware limited liability company (in its individual capacity, “Fleet”), with
an office located at One _So_uth Wacker Drive, Chicago, lllinois 60606, as Agent (“Agent”) for
Lenders (as “Lenders”is defined in the Loan Agreement referred to below), as beneficiary.

RECITALS

A. Grantor 1s the owner of a leasehold interest in the premises described in Exhibit
A attached hereto pursuant to a certain ground lease described in Schedule I attached hereto (the
“Ground Lease”). Grantor and certain affiliates of Grantor, as borrowers (Grantor and such
affiliates being collectively referred to as “Borrowers™), and Agent and Lenders are parties to
that certain Loan and Security Agreement dated November 9, 2001 (said Loan and Security
Agreement together with any and all amendments, renewals, extensions for any period,
increases or rearrangements thereof, bemg referred to as the “Loan Agreement”), pursuant to
which Lenders have agreed, subject to the terms thereof to make loans to Borrowers in the
aggregate principal amount not to exceed $125,193,537. 9T (the “Loans”). Except as otherwise
prowded herein, all capltahzed terms used but not defined herein shall have the respective
meanings given to them in the Loan Agreement. . The . terms, conditions, covenants,
representations and warranties of Grantor under the Loan Agreement are hereby incorporated
herein by reference as if fully set forth herein. - £

B. To evidence the Loans, Grantor has executed and delivered to Lenders certain
Promissory Notes in the aggregate principal amount of $125,193,537. 91 (said Promissory Notes,
together with any and all renewals, extensions for any penod Jincreases or rearrangements and
replacements thereof, being collectively referred to as the “Notes”), which Notes shall be finally
due and payable no later than November 1, 2007, except for the Construction Lioan Notes, each
of which matures no later than 270 days from first advance of such Construct10n Loan

C. As a condition to the extension of certain financial accommodatmns to Borrowers,
including, without limitation, the extension of credit evidenced by the Notes and pursuant to the
Loan Agreement, Agent and Lenders have required that Grantor execute this Deed of Trust and
grant to Agent the liens and security interests referred to herein to secure: (i) the payment’ of the
aggregate principal amount evidenced by the Notes, together with interest thereon; ‘(i) payment
and performance of the other Obligations; (iii) payment of the principal amount, together with
interest thereon, of alt present and future advances of money made by Agent and Lenders- under -
the Loan Documents, as well as all other liabilities and obligations in favor of Agent and/or~ "
Lenders arising under the Loan Documents; and (iv) other payment and performance obllgatlons e
related to this Deed of Trust, including the unpaid balances of advances mada = * -~
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Lenders for the payment of taxes, assessments, insurance premiums and costs incurred for the
-protection of the Property (as hereinafter defined).

-7 ."NOW, THEREFORE, in consideration of the premises contained herein and to secure
payment of the Obligations and in consideration of Ten Dollars ($10.00) in hand paid, the receipt
and sufficiency of which are hereby acknowledged, Grantor hereby irrevocably GRANTS,
TRANSFERS, BARGAINS, SELLS, CONVEYS and ASSIGNS to Trustee, IN TRUST, WITH
POWER OF SALE; and with right of eniry and possession as provided herein, all of Grantor’s
leasehold interest, estate, right, title, interest, claim or demand whatsoever of Grantor in the
following described real. ¢state under the Ground Lease (the “Land”), which Land is not used
primarily or principally for agricultural or farming purposes, and does further grant a security
interest to Agent in all Personal Property (as defined below), as well as all Property (as defined
below) as may be secured under the Code (as defined below):

The Land legally descrlbed on Exhibit A attached hercto, located in the State of
Washington (the “State™), wh1ch Land together with all right, title and interest, if any, which
Grantor may now have or hereaﬁer acquire in and to all 1mprovements buildings and structures
now or hereafter located thereon of every- nature whatsoever, is herein called the “Premises.”

TOGETHER WITH all nght tltle and interest, if any, including any after-acquired
right, title and interest, and including any. nt,ht of use or occupancy, which Grantor may now
have or hereafter acquire under the Ground Lease in and to (a) all easements, rights of way,
gores of land or any lands occupied by strects, ways, alleys, passages, sewer rights, water
courses, water rights and powers, and publi‘e-"places adjoining the Land, and any other interests in
property constituting appurtenances to the Premises, ot which hereafter shall in any way belong,
relate or be appurtenant thereto, and (b) all hereditaments; gas, oil, minerals (with the right to
extract, sever and remove such gas, oil and'--._mine__rals), -and easements, of every nature
whatsoever, located in or on the Premises and all other rights and privileges thereunto belonging
or appertaining and all extensions, additions, improvem':ents betierments, renewals, substitutions
and replacements to or of any of the rights and interests descrlbed in subparagraphs (a) and (b)
above (hereinafter the Property Rights™). :

TOGETHER WITH all right, title and interest, if any, _i_nclil’d_ing any after acquired
right, title and interest, and including any right of use or occupancy, which Grantor may now or
hereafter acquire in and to all fixtures and appurtenances of every'naiure whatsoever now or
hereafter located in, on or attached to, and used or intended to be used in connection with, or
with the operation of, the Premises, including, but not limited to all appa;ratus, machinery and
equipment of Grantor and all extensions, additions, improvements, bettérments; renewals,
substitutions and replacements to or of any of the foregoing (the “Fixtures’ ) -as well as all
personal property and equipment of every nature whatsoever now or hereafter located 1n-or on
the Premises, including but not limited to (a) accounts, contract rights, general mtanglbles -tax
refunds, chattel paper, instruments, notes, letters of credit, documents, documents of title; (b)
inventory; (¢) equipment; (d) all of Grantor’s now owned or hereafter acquired monies, and any
and all other property in interest in property of Grantor now or hereafter coming to the actual -

possession custody or control of Lenders or any agent of affiliate of Lenders in any way Qr_foi_j__

any purpose (whether for safekeeping, deposit, custody, pledge, transmission, collecti-o_n._.-- or -
otherwise); (e) all insurance proceeds of or relating to any of the foregoing; and (1) all accessione .
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~"_-and additions to, substitutions for, and replacements, products and proceeds of any of the

_~forégoing clauses (a) through (€) (the items described in the foregoing clauses (a) through (e} and

~“any other personal property referred to in this paragraph being the “Personal Property™). It is
mutually-agreed, intended and declared that the Premises and all of the Property Rights and
Fixtures-owned by Grantor (referred to collectively herein as the “Real Property”) shall, so far
as permitted by law, be deemed to form a part and parcel of the Land and for the purpose of this
Deed of Triist to. be real estate and covered by this Deed of Trust. It is also agreed that if any of
the property herein conveyed is of a nature so that a securlty interest therein can be perfected
under the Uniform: Commercial Code, as adopted and in effect in the State (the “Code™), this
instrument shall co_nstl_tutf_: a security agreement, fixture filing and financing statement, Agent 1s
hereby authorized to- file or refile any financing statement, continuation statement, or other
instruments which Agent may reasonably require from time to time to perfect or renew such
security interest unde_r__tHe-‘C_ode,_ and, if execution by Grantor of any financing statement is
required by the law or filing procedures of the State or the county in which the Premises are
located, Grantor hereby agrees to promptly execute the same upon the request of Agent. To the
extent permitted by law, all-of the Fixtures are or are to become fixtures on the Land and this
instrument, upon recording or reglstratlon in the real estate records, of the proper office, shall
constitute a “fixture-filing” within the meanmg of the Code. Subject to the terms and conditions
of the Loan Agreement, the remedies for-any violation of the covenants, terms and conditions of
the agreements herein contained shall be.as prescribed herein or by general law or, as to that part
of the security in which a security interest may be perfected under the Code, by the specific
statutory consequences now or hereafter cnacted and specified in the Code, all at Agent’s sole
election. :

TOGETHER WITH all unexpired claims, warranties, guaranties and sureties in
connection with the constraction, furnishing. ‘and equipping of the Property, all plans,
specifications, architectural renderings, drawings; licenses, permits, certificates of occupancy,
soil test reports of examination or analyses of the Land, buildings, or other improvements,
contracts for services to be rendered to Grantor:or otherwise in connection with the
improvements and all other property, contracts, 1nclud1ng thhout limitation, general contracts or
subcontracts and material supply contracts relating to the construction ‘of any building or other
improvements relating thereto, including reports, proposals and other materials in any way
relating to the Land or the improvements or the construction of addmonal improvements and any
and all other intangible property of Grantor used solely in connection. with or otherwise related to
the acqulsmon development or sale and marketing of the Property and all styles trademarks
and service marks used in connection therewith.

TOGETHER WITH all the estate, right, title and interest of Grantor; if any, under the
Ground Lease in and to (i) all judgments, insurance proceeds, awards of damages and settlements
resulting from condemnation proceedings or the taking of the Real Property, or any part thereof,
under the power of eminent domain or for any damage (whether caused by such takmg or
otherwise) to the Real Property, or any part thereof, or to any rights appurtenant thereto, and all
proceeds of any sales or other dispositions of the Real Property or any part thereof:.and (except
as otherwise provided herein or in the Loan Agreement), Agent is hereby authorized to .collect .
and receive said awards and proceeds and to give proper receipts and acquittances therefor, and-~
to apply the same as prov1ded in the Loan Agreement; and (ii) all contract rights, general
intangibles, actions and rights in action relating to the Real Pronertv or the Pevenncl Do-- -

wmwumnmmmmmmmmm

Skaglt County Audltor
1/8/2003 Page 4 of 18 11:42{1\1_17“




" “including, without limitation, all rights to insurance proceeds and unearmned premiums arising
~from or relating to damage to the Real Property or the Personal Property; and (iii) all proceeds,
'""pro’ducts ‘replacements, additions, substitutions, renewals and accessions of and to the Real
Property and the Personal Property. (The rights and interests described in this paragraph and the
1mmed1ately precedmg paragraph shall hereinafter be called the “Intangibles.”)

As addltlonal security for the Obligations secured hereby, Grantor (i) does hereby pledge
and assign to’ Agent from and after the date hereof (including any period of redemption),
primarily and on a: parity with the Real Property, and not secondarily, all the rents, issues and
profits of the Real Property and all rents, issues, profits, revenues, royalties, bonuses, rights and
benefits due, payable or accruing (including all deposits of money as advance rent, for security
or as carnest money or as down payment for the purchase of all or any part of the Real Property)
(the “Rents”) under any and all present and future leases, contracts or other agreements relative
to the ownership or occupancy-of all or any portion of the Real Property, and (ii) except to the
extent such a transfer or assignment is not permitted by- the terms thereof, does hereby transfer
and assign to Agent all such leases and agreements (including all Grantees rights under any
contracts for the sale of any portion of the Property and all revenues and royalties under any oil,
gas and mineral leases relating to the Real Property) (the “Leases™). Agent hereby grants to
Grantor the right to collect and use the Rents as they become due and payable under the Leases,
but not more than one (1) month in advance thereof, unless and until an Event of Default shall
have occurred; provided that the existence of such right shall not operate to subordinate this
assignment to any subsequent assignment' in whole or in part, by Grantor, and any such
subsequent assignment shall be subject to-the rights of Agent under this Deed of Trust. Upon the
occurrence of an Event of Default, the right of Grantor to collect and use the Rents as herein
granted, shall terminate immediately without further action by Agent and shall be deemed to be
automatically revoked. Agent shall have and hereby expressly reserves the right and privilege
(but assumes no obligation) to demand, collect, sue for, receive and recover the Rents, or any
part thereof, now existing or herecafter made, and ap'ply" the same in accordance with the
provisions of the Loan Agreement. Grantor agrees to‘execute and deliver such assignments of
leases or assignments of land sale contracts as Agent may. from time to time request. If an Event
of Default has occurred and is continuing, Grantor agrees, upon demiand, to deliver to Agent all
of the Leases with such additional assignments thereof as Agent may request and agrees that the
Agent may assume the management of the Real Property and collect the Rents, applying the
same upon the Obligations in the manner provided in the Loan Agreement and Grantor hereby
authorizes and directs all tenants, purchasers or other persons occupying or- othemlse acquiring
any interest in any part of the Real Property to pay the Rents due under the Leases to Agent upon
request of Agent. Grantor hereby appoints Agent as its true and lawful atforney-in-fact to
manage said property and collect the Rents, with full power to bring suit-for collection of the
Rents and possession of the Real Property, giving and granting unto Agent and-unto-its agent or
attorney full power and authority to do and perform all and every act and-thifig whatsoever
requisite and necessary to be done in the protection of the security hereby conveyed; provided,
however, that this power of attomey and assignment of rents shall not be construed' as -an
obligation upon Agent to make or cause to be made any repairs that may be needful or necessary _
and Agent agrees that, until such Event of Default as aforesaid, Agent shall permit Grantor to*
perform the aforementioned management responsibilitics. Upon Agent’s receipt of the Rents; at™
Agent’s option, it may use the proceeds of the Rents to pay: reasonable charges for collection
thereof, costs of necessary repairs and other costs requisit~ and nereceary Anring the continnones.
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of this' power of attorney and assignment of rents; general and special taxes and insurance

"_.=prer:nium_s; and any or all of the Obligations in accordance with the terms of the Loan

'---'Agfe_em___ent. This power of attorney and assignment of rents shall be irrevocable until this Deed
of Trust shall have been satisfied and released of record.

Al of 'tﬁe property described above, and each item of property therein described, not
limited. to- but 1nclud1ng the Land, the Premises, the Property Rights, the Fixtures, the Personal
Property, the Real Property, the Tntangibles, the Rents and the Leases, 1s herein referred to as the
“Property.”

Nothing hei‘_eiﬁ-- _cc')n_t-ained shall be construed as constituting Agent a mortgagee-in-
possession in the-absence of the taking of actual possession of the Property by Agent. Nothing
contained in this Deed of Trust shall be construed as imposing on Agent any of the obligations of
the lessor under any Lease ‘of the- Property, or any of the obligations of the lessee under the
Ground Lease, in the absence of an explicit assumption thereof by Agent. In the exercise of the
powers herein granted to Agent exeept as provided in the Loan Agreement, no liability shall be
asserted or enforced against Agent all sueh liability being expressly waived and released by
Grantor. . .

TO HAVE AND TO HOLD "th'e Property, properties, rights and privileges hercby
conveyed or assigned, or intended so-to be, unto Trustee, its beneficiaries, successors and
assigns, forever for the uses and purposes herein set forth. Grantor hereby releases and waives
all rights under and by virtue of the homestead exemption laws, if any, of the State and Grantor
hereby covenants, represents and warrants that, at the time of the ensealing and delivery of these
presents, Grantor has lawful authority to sell, assign, convey and mortgage the Property, and that
the Property is free and clear of all encumbrances; except for the Permitted Exceptions, and that,
except for the Permitted Exceptions, Grantor w1ll ferever defend the same against all lawful
claims. :

The following provisions shall also constitute ari:"-integral':péfirt of this Deed of Trust:

1. Payment of Taxes on the Deed of Trust. Wlthout lmntmg any of the provisions
of the Loan Agreement, Grantor agrees that, if the United States or any department, agency or
bureau thereof or if the State or any of its subdivisions having jurisdiction shall at any time
require documentary stamps to be affixed to this Deed of Trust or shall levy,-assess, or charge
any tax, assessment or 1rnp051t10n upon this Deed of Trust or the credlt or indebtedness secured
hereby or the interest of Agent in the Premises or upon Agent by reason of or as holder of any of
the foregoing then, Grantor shall pay for such documentary stamps in the requlred amount and
deliver them to Agent or pay (or reimburse Agent for) such taxes, assessments or-impositions.
Grantor agrees to exhibit to Agent, at any time upon request, official receipts showmg payment
of all taxes, assessments and charges which Grantor is required or elects to’ pay under this
paragraph. Grantor agrees to indemnify Agent against liability on account of such documentary
stamps, taxes, assessments or impositions, whether such liability arises before or after payment
of the Obligations and regardless of whether this Deed of Trust shall have been released
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L =2, Covenants Regarding Leases Affecting the Real Property.

(a) Ground Lease. Grantor is the Lessee under the Ground Lease. Grantor

" warrants that it is the owner of a valid and subsisting interest in the land as lessee under

+the Ground Lease, that the Ground Lease is in full force and effect, there are no defaults
.thereunder and no event has occurred which after notice or passage of time or both will
wresult -in -such a default, that the Ground Lease is subject to no lien, charge or
encumbrance of any kind and is prior to all liens, charges and encumbrances whatsoever
on the fee interest of the Iessor, except such as are listed as exceptions to title in the title
policy insuring the lien of this Deed of Trust and other Permitted Exceptions. Grantor
has full power and lawful authority to convey the Property in the form and manner herein
done. Until all. the Obligations have been paid in full and all obligations of Agent and
Lenders under the Loan Agreement have been terminated, this Deed of Trust is and will
remain a valid and-enforceable lien on the leasehold estate in the Land created by the
Ground Lease and, subject. only to the exceptions referred to above, Grantor will preserve
the leasehold estate in.the Land created by the Ground Lease, and will forever warrant
and defend the validity and priority of the lien hereof against the claims of all persons and
parties whomever. Except as.othérwise permitted in the Loan Agreement, Grantor will
perform or cause to be performed all of the covenants to be performed by it under the
Ground Lease, will do all things necessary to preserve unimpaired its rights thereunder,
and will not enter into an agreement modifying or amending the Ground Lease so as to
modify (i) the term of the Ground Lease (including any option periods) (i1} the rental
payments and other amounts due and payable thereunder, (iii} any prov1smns relating to
casualty loss or eminent domain proceedings, or. (1v) any other material provision thereof,
without Agent’s prior written approval, which approval may be granted or withheld in
Agent’s sole discretion, or releasing the lessor thereunder from any obligations imposed
upon it thereby. If Grantor receives a notice of default under the Ground Lease, it shall
immediately cause a copy of such notice to be sent by, certified United States Mail to
Agent. Fee title to the Land and the estate conveyed by the Ground Lease shall not
merge but shall always be kept separate and distinet, notwithstanding the union of said
estates in either lessor, Grantor or a third party, whether by purchase or otherwise. If
Grantor acquires the fee title or any other estate, title or interest in the Land demised by
the Ground Lease, the lien of this Deed of Trust shall attach.to, cover and be a lien upon
such acquired estate, title or interest and same shall thereupon be and become a part of
the Property with the same force and effect as if specifically encumbered herein; and
Grantor agrees to execute all instruments and documents which- Agent may reasonably
require to ratify, confirm and further evidence Agent’s lien on the acqulred estate title or
interest. w5

(b)  Leases. Except as permitted by the Loan Agreement, Grantor shall not
sublease the Premises, or assign its interest in the Ground Lease, without Agent’s prior
written consent. Grantor agrees faithfully to perform all of its material obligations under
all present and future Leases at any time assigned to Agent as additional security, and to
refrain from any action or inaction which would result in termination of all such Leases o

or in the diminution of the value thereof or of the Rents due thereunder. All future-

lessees under any Lease made after the date of recording of this Deed of Trust shall; at ;
Agent’s option and without any further documertotine atinrm 4o Arnmt an Tnncowe 28 e
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. rany reason Agent becomes lessor thereunder, and, upon demand, pay rent to Agent, and

7 Agent shall not be responsible under such Lease for matters arising prior to Agent

. .~becoming lessor thereunder. Grantor agrees that if Grantor fails to pay its rent on a

" timely basis or to fulfill any material provision of said Lease, or if Grantor shall terminate

S or modify any such Lease without Agent’s prior written consent, or if Grantor shall suffer

. any default under the provisions of any assignment of any Lease given as additional

"=-secur1ty for the payment of the Obligations, then such default shall constitute an Event of
Default hereunder

In the event_-o_f.-a_ny failure by Grantor io perform any covenant to be observed and
performed by Grantor under the Ground Lease or any other Lease, the performance of
Agent on behalf of Grantor shall not remove or waive, as between Grantor and Agent, the
corresponding Event of Default under the terms hereof, and any amount advanced by
Agent or any costs incurred by Agent in connection therewith, with interest thereon at the
Default Rate, shall constitute additional Obligations.

3. No Easements; Streéts"'iand Utilities. Grantor agrees that it shall not permit the
public to use the Real Property in a.ny manner that might tend, in Agent’ s reasonable judgment,
to impair Grantor’s title to such property or.any portion thereof, or to make possible any claim or
claims of easement by prescription of of implied dedication to public use. Grantor hereby
represents and warrants that the Property is‘benefited by such easements or other rights as may
be necessary for vehicular and pedestrian ingress and egress, the installation and maintenance of
utilities, parking and other site improvements, for the Propelty and the operation of Grantor’s
business, subject to the Permitted Exceptions. '

4, Indemnification. Grantor shall not use or permit the use of any part of the Real
Property for an illegal purpose, including, without-limitation, the violation, in any material
respect, of any environmental laws, statutes, codes, regulatlons or practices. Without limiting
any indemnification Grantor has granted in the Loan Agreement Grantor agrees to indemnify
and hold harmless Agent and Lenders from and against airy and all losses, suits, liabilities, fines,
damages, judgments, penaltics, claims, charges, costs and expenses (including reasonable
attorneys’ and paralegals’ fees, court costs and disbursements) which may be imposed on,
incurred or paid by or asserted against the Real Property by reason or on account of or in
connection with (i) the construction, reconstruction or alteration-of the Real Property, (ii) any
negligence or misconduct of Grantor, any lessee of the Real Property, or any of their respective
agents, contractors, subcontractors, servants, employees, licensces or.invitees, (iii) any accident,
injury, death or damage to any person or property occurring in, on or about the Real Property or
any street, drive, sidewalk, curb or passageway adjacent thereto, or (iv) any ‘other transaction
arising out of or in any way connected with the Property. Notwithstanding -the. foregoing,
Grantor shall not be required to indemnify and hold harmless Agent and Lenders from any such
losses, suits, liabilities, fines, damages, judgments, penalties, claims, charges, costs and expenses
in connection with the foregoing matters which result solely from the gross negllgence or w111ful
misconduct of Agent or any of Lenders. .

5. Taxes and Assessments. Except as permitted in the Loan Agreement Grantor_
shall pay promptly, on or before all applicable due dates, all taxes, assessments, rates,- dues
charges, fees, levies, fines, impositions, liabilities and encumbrances of every kind and nature L
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" ‘whatsoever now or hereafter imposed, levied or assessed upon or against the Property or any part
_ -=ﬂle'feoﬂ o

e 6. - Mechanic’s and Other Liens. Grantor shall not permit or suffer any mechanic’s,
laborer s, materialmen’s, statutory or other lien or encumbrance (other than any lien for taxes
and assessments not yet due) to be created upon or against the Property; provided, however,
Grantor may contest any such lien or encumbrance to the extent permitted in and in accordance
with the terms of the'Loan Agreement. ALL CONTRACTORS, SUBCONTRACTORS AND
ANY OTHER PARTIES DEALING WITH THE PROPERTY OR WITH ANY PARTIES
INTERESTED THEREIN ARE HEREBY REQUESTED TO TAKE NOTICE OF THIS
POSITION. )

7. Insuran_ce;"_'- Grantor shall, at its sole expense, obtain for, deliver to, assign and
maintain for the benefit"of ‘Agent,until the Obligations are paid in full and all obligations of
Agent and Lenders under the Loan Agreement have been terminated, insurance policies as
specified in the Loan Agreement In. the event of a casualty loss, the net insurance proceeds from
such insurance policies shall’ be pald and apphed as specified in the Loan Agreement.

8. Condemnation Awards Grantor hereby assigns to Agent, as additional security,
all awards of damages resulting from condemnatwn proceedings or the taking of or injury to the
Real Property for public use or any interest in the Ground Lease, which are or become available
to Mortgagor under the terms and provisions of the Ground Lease, and Grantor agrees that the
proceeds of all such awards shall be pald to Agent and applied as specifted in the Loan
Agreement. .

9. Transfer or Encumbrance of the Property. Grantor shall not permit or suffer
to occur any sale, assignment, conveyance, transfer, mortgage, lease or encumbrance of, or any
contract for any of the foregoing on an installment basis-6r otherwise pertaining to the Property,
or any part thereof, any interest therein or any of the- financial interests in any corporation,
partnership or other entity which owns all or part of the’ Property, whether by operation of law or
otherwise, except as permitted in the Loan Agreement. " . :

10.  Estoppels. Grantor, within ten days after written notice* from Agent, shall furnish
a writlen statement executed by Grantor setting forth the unpaid principal of, and interest on, the
Notes, and any other unpaid sums secured hereby, and whether or not any offsets or defenses are
claimed to exist against the payment of such principal and interest or:other surns and, if any such
offsets or defenses are claimed, the specific basis and amount of such clann

11.  Remedies. Subject to the provisions of the Loan Agreemen’t," _upo'n__t__he'_qecurrence
and during the continuance of an Event of Default under the terms of the Loan Agreement, in
addition to any rights and remedies provided for in the Loan Agreement, a.nd to the extent
permitted by applicable law, the following provisions shall apply:

(a) Acceleration Upon Default; Additional Remedies. Upon the-occurrenice
of an Event of Default, Agent may, at its option and without notice to or demand upon .-~
Grantor, exercise any one or more of the following actions: declare all amounts secured’
by this Deed of Trust immediately due and payable; bring a court action to enforce the
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“provisions of this Deed of Trust or any of the other Loan Documents; foreclose this Deed

g “+ - of Trust as a mortgage; cause any or all of the Property to be sold under the power of sale
. granted by this Deed of Trust in any manner permitted by applicable law; exercise
" Agent’s rights with respect to the Leases and the Rents; and/or exercise any or all of the

+ other nghts and remedies under this Deed of Trust and the other Loan Documents or
. available under law or in equity. To the extent permitted by law, every right and remedy
“provided.in this Deed of Trust or afforded by law or equity or any other agreement
between. Agent and Grantor may be exercised concurrently, independently or
successwely, in any order whatsoever. Agent may exercise any of its rights and remedies
at its option without regard to the adequacy of its security.

(by  Exercise of Power of Sale. For any sale under the power of sale granted
by this Deed of Trust, Agent or Trustee shall record and give all notices required by law
and then, upon. the-expiration of such time as is required by law, Trustee may sell the
Property upon any térms and conditions specified by Agent and permitted by applicable
law. Trustee may, postpone any sale by public announcement at the time and place
noticed for the sale: " If the Property includes several lots or parcels, Agent in its
discretion may designate their order of sale or may elect to sl all of them as an entirety.
The Property, real, persotial and mixed, may be sold in one parcel. To the extent any of
the Property sold by the Trustee is personal property, then Trustee shall be acting as the
Agent of the Agent in selling such Property. Any person permitted by law to do so may
purchase at any sale. Upon any sale, Trustee will execute and deliver to the purchaser or
purchasers a deed or deeds cenveymg the Property sold, but without any covenant or
warranty, express or implied, and the recitals.in the Trustee’s deed showing that the sale
was conducted in compliance with all the requirements of law shall be prima facie
evidence of such compliance and concluswe ev1dence thereof in favor of bona fide
purchasers and encumbrances for value. o

() Application of Sale Proceeds. The proceeds of any sale under this Deed
of Trust shall be applied in the following manner: FIRST: Payment of the costs and
expenses of the sale, including without limitation . Trustee’s fees, legal fees and
disbursements, title charges and transfer taxes, and payment of all expenses, liabilities
and advances of Trustee, together with interest on all _adva_nces_ made by Trustee from
date of disbursement at the applicable interest rate or rates chargeable on the Loans;
SECOND: Payment of all reasonable sums expended by Agent under the terms of this
Deed of Trust and not yet repaid, together with interest on"such sums- from date of
disbursement at the applicable interest rate under the Note from time to time; THIRD:
Payment of all other indebtedness secured by this Deed of Trust.in 4ny order that the
Agent chooses; FOURTH: The remainder, if any, to the person or persons legally entitled
to 1t. . :

(d) Waiver of Order of Sale and Marshalling. Agent shall have the_j_right_to
determine the order in which any or all portions of the secured indebtedness are satisfied
from the proceeds realized upon the exercise of any remedies provided herein. -Grantor, .
any party who consents to this Deed of Trust and any party who now or hereafter. - .-
acquires a security interest in the Property and who has actual or constructive notice
hereof, hereby waives any and all right to require marshalling of assets in connection .~
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~with the exercise of any of the remedies permitted by applicable law or provided herein,

- - or.to direct the order in which any of the Property will be sold in the event of any sale
*.~"under this Deed of Trust.

# - {e) Non-Waiver of Defaults. The entering upon and taking possession of the
. ‘Property, the collection of Rents or the proceeds of fire and other insurance policies or
“.compensation or awards for any taking or damage of the Property, and the application or
relcase thereof as herein provided, shall not cure or waive any default or notice of default
hereunder ¢ or 1nva11date any act done pursuant to such notice.

#). Expenses During Redemption Period. If this Deed of Trust is
foreclosed ‘as a'mortgage and the Property sold at a foreclosure sale, the purchaser may
during any redemption period allowed, make such repairs or alterations on the Property
as may be reasdnably necessary for the proper operation, care, preservation, protection
and insuring thereof. Any'sums so paid together with interest thereon from the time of
such expenditure at ‘the default rate of interest stated in the Note shall be added to and
become a part of the amount requlred to be paid for redemption from such sale.

() Foreclosure Sub|ect to_Tenancies. Agent shall have the right at its
option to foreclose this Deed of Trust subj ect to the nghts of any tenant or tenants of the
Property. : :

(h) Agent’s and Trustee’s Expenses. Grantor wiil pay all of Agent’s and
Trustee’s reasonable expenses incurréd in any efforts to enforce any terms of this Deed of
Trust, whether or not any suit is filed, including without limitation legal fees and
disbursements, foreclosure costs and title charges. ‘All such sums, with interest thereon,
shall be additional indebtedness of Grantor- secured by this Deed of Trust. Such sums
shall be immediately due and payable and shall bear interest from the date of
disbursement at the Default Rate. P -

(1) Receiver. Agent shall be entltled (regardless of the adequacy of Agent’ s
security) to the appointment of a receiver, Grantor hereby consentmg to the appomtment
of such receiver without bond. Grantor acknowledges and agrees that the provisions of
RCW 7.60.020(6), which authorizes appointment of a‘receiver as necessary to secure
ample justice to the parties, apply to Grantor’s consent herein ‘to the ‘appointment of a
receiver.  Grantor expressly acknowledges that enforcement of Agent’ s right to
appointment of a receiver hereunder is necessary to secure ample justice to the parties.
Grantor hereby further agrees to the extent permitted by law that the- pendency of any
action brought by Agent for the appointment of a receiver shall net- prevent the
foreclosure of this Deed of Trust pursuant to RCW Chapter 61.24 (01' any laws in
replacement thereof), and Grantor hereby expressly waives the effect;-if any, of* RCW
61.24.030(4) (or any similar statute) in this regard. The receiver shall havé, in addition to
all the rights and powers customarily given {o and exercised by such recéivers, all' the
rights and powers granted to Agent by this section. Agent or the receiver shall be entltled L
to receive a reasonable fee for so managing the Property. :

R \I!HII]
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T . Protective Advances. lf Grantor fails to pay any tax, assessment, encumbrance
-0 other imposition, or any insurance premiums or fails to perform any other covenant, condition
=or terrn inthis Deed of Trust, Agent may, but shall not be obligated to pay, obtain or perform the

same. All ‘payments made, whether such payments are regular or accelerated payments, and
costs and expenses incurred by Agent in connection therewith shall be due and payable within
ten days following receipt of written demand from Agent. The amounts so incurred shall bear
interest 4t the Default Rate, from the date due until paid in full, and together with interest shall be
added to the thgatlons

13. App_l_lcatlo_n of Proceeds from Foreclosure or Sale. The proceeds of any sale
shall be distributed and-applied in accordance with the terms of the Loan Agreement.

14.  Cumulative Remedies; Delay or Omission Not a Waiver. Each remedy or
right of Agent shall not-be eXcluéive of but shall be in addition to every other remedy or right
now or hereafter existing at’ law or in equity. No delay in the exercise or omission to exercise
any remedy or right accruing on the occurrence or existence of any Event of Default shall impair
any such remedy or right or be construed to be a waiver of any such Event of Default or
acquiescence therein, nor shall-it.affect any-subsequent Event of Default of the same or different
nature. Every such remedy or right may be exercised concurrently or independently and when
and as often as may be deemed expedlent by Agent

15. Agent’s Remedies agamst Multnple Parcels. If more than one property, lot or
parcel is covered by this Deed of Trust, and if this Deed of Trust is foreclosed upon, or judgment
is entered upon any Obligations secured hereby, or if Agent exercises its power of sale,
execution may be made upon or Agent may exercise its power of sale against any one or more of
the properties, lots or parcels and not upon the others, or upon all of such properties or parcels,
cither together or separately, and at different times-or-at the same time, and execution sales or
sales by advertisement may likewise be conducted separately or concurrently, in each case at
Agent’s election. -

16, No Merger. In the event of a foreclosure-of :th"i_s".'Dee__d of Trust or any other
mortgage or deed of trust securing the Obligations, the Obligations then due Agent shall not be
merged into any decree of foreclosure entered by the court, and Agent -may concurrently or
subsequently seck to foreclose one or more mortgages or deeds of trust whlch also secure said
Obligations. 5

17.  Notices. Except as otherwise provided herein, any notices, demands, consents,
requests, approvals, undertakings or other instruments required or permitted to be given in
comnection with this Deed of Trust (and all copies of such notices or other 1nstruments) shall be
given in accordance with the terms of the Loan Agreement.

18.  Extension of Payments. Grantor agrees that, without affecting the liability of
any person for payment of the Obligations secured hereby or affecting the lien of this Deed’ of
Trust upon the Property or any part thereof (other than persons or property explicitly released as
a result of the exercise by Agent of its rights and privileges hereunder), Agent may atany time .-
and from time to time, on request of Grantor, without notice to any person liable for payment of
any Obligations secured hereby, but otherwise subject to the provisions of the Loan Agreement, -

AR
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'eXte_nd' the time, or agree to alter or amend the terms of payment of such Obligations. Grantor
-further agrees that any part of the security herein described may be released with or without
-“consideration without affecting the remainder of the Obligations or the remainder of the security.

“190 - Governing Law. Grantor agrees that this Deed of Trust is to be construed,
govemed and’enforced in accordance with the laws of the State. Wherever possible, each
provision-of this. Deed of Trust shall be interpreted in such manner as to be effective and valid
under apphcable 1=aw ‘but if any. provision of this Deed of Trust shall be prohibited by or invalid
under applicable law, such provision shall be ineffective only to the extent of such prohibition or
invalidity, without invalidating the remainder of such provision or the remaining provisions of
this Deed of Trust. . Notwithstanding the foregoing, the laws of the state of Illinois shall govern
the determination of the legal effect of foreclosure on the Obligations (including without
limitation any deﬁc1ency) w1thout regard to the state in which the foreclosure occurs.

20. Satlsfactlon of Deed of Trust. Upon full payment of all the Obligations and
termination of all the obligations of Agent and Lenders under the Loan Agreement, or upon
satisfaction of the conditions set forth in the Loan Agreement for release of all or any portion of
the Property from this Deed of Trust, a satisfaction or reconveyance of the applicable Property in
recordable form shall promptly be provided by Agent to Grantor.

21.  Successors and Assigns Included in Parties. This Deed of Trust shall be
binding upon Grantor and upon the successors and assigns of Grantor and shall inure to the
benefit of Agent’s successors and assigns; all references herein to Grantor and to Agent shall be
deemed to include their respective successors and assigns. Grantor’s successors and assigns
shall include, without limitation, a receiver, trustee.or ‘debtor in possession of or for Grantor.
Wherever used, the singular number shall include the plural, the plural shall include the singular,
and the use of any gender shall be applicable to all genders. .. -

22.  Waiver of Appraisement, Valuation, Stay, Extension and Redemption Laws.
Grantor agrees, to the full extent permitted by law, that at all times following the occurrence and
during the continuation of an Event of Default, neither Grantor rior anyone claiming through or
under it shall or will set up, claim or seck to take advantage of any appraisement, valuation, stay,
or extension laws now or hereafter in force, in order to prevent or hinder the enforcement or
foreclosure of this Deed of Trust or the absolute sale of the Property or the final and absolute
putting into possession thereof, immediately afier such sale, of the purchaser thereat; and
Grantor, for itself and all who may at any time claim through or under it, hereby waives, to the
full extent that it may lawfully so do, the benefit of all such laws and any and all right to have the
assets comprising the Property marshaled upon any foreclosure of the lien‘hereof and agrees that
Agent or any court having jurisdiction to foreclose such lien may sell the'PrOp'erty in-part or as
an entirety. To the full extent permitted by law, Grantor hereby waives any and all statutory or
other rights of redemption from sale under any order or decree of foreclosure of this Deed of
Trust, on its own behalf and on behalf of each and every person acquiring any 1nterest 1n or t1t1e
to the Property subsequent to the date hereof. s

23.  Interpretation with Other Documents. Notwithstanding anything in this Deéd_
of Trust to the contrary, in the event of a conflict or inconsistency between this Deed of: Trust

and the Loan Agreement, the provisions of the Loan Agre~—~* ~&~11 ~==rom
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ST 24 Future Advances. This Deed of Trust is given for the purpose of securing
_.=exten31ons of credit which Agent and/or Lenders may make to or for Grantor pursuant and
“subject to the terms and provisions of the Loan Agreement. The parties hereto intend that, in

addition. to’ any other debt or obligation secured hereby, this Deed of Trust shall secure unpaid

balances of loan advances made after this Deed of Trust is delivered to the proper authorities for
filing or recordation, whether made pursuant to an obligation of Agent and/or Lenders or
otherwise; prov1ded that such Advances are within twenty (20) years from the date hereof, and,

in such event such advances shall be secured to the same extent as if such future advances were
made on the date hereof;-although there may be no advance made at the time of execution hereof
and although there may be no indebtedness outstanding at the time any advance is made.

25.  Invalid Provisions to Affect No Others. In the event that any of the covenants,
agreements, terms or prdvisions contained in this Deed of Trust shall be invalid, illegal or
unenforceable in any respect; the" validity of the remaining covenants, agreements, terms or
provisions contained herein or m the Loan Agreement shall not be in any way affected,
prejudiced or disturbed thereby. Tn'the event that the application of any of the covenants,
agreements, terms or provisions of this Deed of Trust is held to be invalid, illegal or
unenforceable, those covenants, agreements, terms and provisions shall not be i any way
affected, prejudiced or disturbed when othermse applied.

26.  Changes. Neither thl_s--'Deed_ -of Trust nor any term hereof may be changed,
waived, discharged or terminated orally, or'by any action or inaction, but only by an instrument
in writing signed by the party against which enforcement of the change, waiver, discharge or
termination is sought. To the extent permitted by law; éi'ny agreement hereafter made by Grantor
and Agent relating to this Deed of Trust shall be superlor to the rights of the holder of any
intervening lien or encumbrance.

27.  Time of Essence. Time is of the essencé with respect to the provisions of this
Deed of Trust. S F

28.  Waiver of Trial by Jury. GRANTOR"S.'-kIGH_'I"f TO TRIAL BY JURY IN
ANY LITIGATION RELATING TO OR IN ANY WAY, CONNECTED WITH THIS
DEED OF TRUST OR THE TRANSACTION CONTEMPLATED HEREBY.

29, Replacement of Notes. Any one or more of the ﬁnanmal institutions which are
or become a party to the Loan Agreement as Lenders may from time to time be replaced and,
accordingly, one or more of the Notes may from time to time be replaced, prov1ded that the
terms of the Notes following such replacement, including the principal -amount evidenced
thereby, shall remain the same. As the indebtedness secured by this Deed of Trust-shall remain
the same, such replacement of the Notes shall not be construed as a novation and shall not-affect,
diminish or abrogate Grantor’s liability under this Deed of Trust or the priority’ of thls Deed of
Trust. S

30. Construction Mortgage. This Deed of Trust shall be deemed a constructmn .
mortgage” within the meaning of Section 9-334 of the Code. - ;L
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e A3l Successor Trustee. In accordance with applicable law, Agent may from time to
-time appoint a successor trustee to any Trustee appointed hereunder. Without conveyance of the
-“Property, the successor trustee shall succeed to all the title, power and duties conferred upon the
Trustee herein and by applicable law.

32. Oral Agreements Notice. ORAL AGREEMENTS OR ORAL
COMMITMENTS TO LOAN MONEY, EXTEND CREDIT, OR TO FORBEAR FROM
ENFORCING REPAYMENT OF A DEBT ARE NOT ENFORCEABLE UNDER
WASHINGTON LAW

33. Other Mortgages and Deeds of Trust. The Obligations are secured by
mortgages and deeds "deeds of trust (the “Other Mortgages and Deeds of Trust”) encumbering other
properties owned or leased by Grantor or affiliates of Grantor. To the full extent permitted by
law, Agent may exefcise its- nghts and remedies under this Deed of Trust and the Other
Mortgages and Deeds of Trust by applicable proceedmg, whether foreclosure or, exercise of
power of sale, either separately or _together, or in any combination thereof in one or more
proceedings, and concurrently or at-different times, and Grantor will not object to any such
separate or consolidated exercise of such rights and remedies or any efforts by Agent to
consolidate one or more actions in the exercise of its rights and remedies under this Deed of
Trust and the Other Mortgages and Degds of Trust.

IN WITNESS WHEREOF, this inéi:rﬁment is executed as of the day and year first above
written by the person or persons identified below on behalf of Grantor (and said person or
persons hereby represent that they possess full power and authority to execute this instrument).

APPLENORTHWEST LLC, a Washington limited
liability company.

Title:_ S\J P

WA =
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ACKNOWLEDGMENT

- STATE OF CALIFORNIA )
S e ) ss.

COUNTY OF SAN FRANCISCO )

On this_ (_ﬁ..-'day of December 2002, before me, a Notary Public in and for the State of
California personally appeared Lorin M. Cortina, personally known to me {or proved to me on
the basis of satisfactory evidence) to be the person who executed this instrument, on oath stated
that he was authorized _td-.execute the instrument, and acknowledged it as the Executive Vice
President of APPLE NORTHWEST LLC, to be free and voluntary act and deed of said limited
liability company for the uses and purposes mentioned in the instrument.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal the day and year
first above written. L O

IL M. JOHNSON 5
Aggmm. ¥1330172 . B

- ARY PUBLIC-CAUFORNIA o
N%LN FRANCISCO COUNTJ -

m\iy My Comm. Expires Nov. 13,2005 (
i- N

o
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EXHIBIT A
L LD RIPTION

PARCELA o

THAT PORTION OF LOT 6, “CASCADE MALL BINDING SITE PLAN” AS RECORDED
ON OCTOBER 19, 1989 IN VOLUME 8 OF SHORT PLATS, PAGES 170 THROUGH 180,
INCLUSIVE, UNDER AUDITOR’S FILE NO. 8910190065, RECORDS OF SKAGIT
COUNTY WASHINGTON, BEING IN A PORTION OF THE SOUTHEAST OF THE
NORTHEAST AND THE EAST HALF OF THE SOUTHEAST QUARTER OF SECTION 6,
TOWNSHIP 34 NORTH RANGE 4 EAST, WILLAMETTE MERIDIAN DESCRIBED AS
FOLLOWS: '

COMMENCING AT THE_ SOUT.HEAST CORNER OF LOT 5 OF SAID BINDING SITE
PLAN, ALSO BEING THE NORTHEAST CORNER OF SAID LOT 6, THENCE SOUTH
0°32°18” EAST, ALONG THE EAST LINE OF SAID LOT 6 AND THE WEST MARGIN OF
BURLINGTON BOULEVARD AS'SHOWN ON SAID BINDING SITE PLAN, A DISTANCE
OF 1299.30 FEET: THENCE AT A RIGHT ANGLE SOUTH 89°27°42” WEST, 77.05 FEET
TO THE TRUE POINT OF BEGINNING; THENCE CONTINUING SOUTH 89°27°42”
WEST, 130.16 FEET; THENCE NORTH-13°00°35” WEST, 10.58 FEET; THENCE NORTH
0°32°18” WEST, 28.18 FEET; THENCE NORTH 89°27°42” EAST, 14.41 FEET; THENCE
NORTH 0°32’18” WEST 38.64 FEET; THENCE NORTH 89°27°42” EAST, 118.04 FEET TO
A POINT WHICH LIES NORTH 0°32°18” WEST- FROM THE TRUE POINT OF
BEGINNING; THENCE SOUTH 0°32°18” EAST 77. 15 FEET TO THE TRUE POINT OF
BEGINNING.

PARCEL B

NON-EXCLUSIVE EASEMENTS FOR INGRESS, “EGRESS “AND PARKING AS
DESCRIBED AND SET FORTH IN THAT DOCUMENT ENTITLED DECLARATION OF
RESTRICTIONS AND GRANT OF EASEMENTS MADE "BY PAN PACIFIC
DEVELOPMENT, INC., RECORDED JULY 21, 1989 UNDER AUDITOR’S FILE NO.
8907210046 AND AMENDED BY INSTRUMENTS RECORDED UNDER AUDITOR’S FILE
NOS. 9710300078, 9805080072 AND 9502240173,

SITUATE IN THE CITY OF BURLINGTON, COUNTY OF SKAGIT STATE OF
WASHINGTON.
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SCHEDULE I

Description of Lease

EXHIBIT B

A Lease, or memorandum thereof, including the terms and conditions thereof,

Dated: = October 22, 2002

Recorded: .~ ¢ . November 13, 2002

Auditor's No.: .~~~ 200211130194, records of Skagit County, Washington
Lessor: . " PPR Cascade, LLC, a Delaware limited liability company

Lessee: - - Apple Northwest, LLC
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