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#489 — Mt. Vernon, WA

SUBORDINATION -NdN‘-‘DISTURBANCE AND ATTORNMENT AGREEMENT

THIS SUBORDINATlON NON- DISTURBANCE AND ATTORNMENT AGREEMENT
(“Agreement’) is made as'of the _2&™ _ day of _ Oxelug, , 2004, between
SKAGIT MALL 90 ASSOCIATES, a Washingtor” geferal partnership (“Landlord’),
ALBERTSON'S, INC., a Delaware- corporatnon (“Tenant”), and U.S. BANK NATIONAL
ASSOCIATION (“Lender") S

¥ W'ETNESSETH'

WHEREAS, Tenant is the holder of a leasehold interest in that certain real property
together with all buildings and improvements. thereon and all easements, rights and
appurtenances thereto located in the City of Mount ‘Vernon, County of Skagit, State of
Washington (“Leased Premises”) pursuant to that certain Shopping Center Lease dated as of
April 22, 1992, between Landlord and Tenant, a.Memorandum of which was recorded on
October 2, 1992 under Recording No. 9210020069, Records of Skagit County, Washington.
The Shopping Center Lease and Memorandum of Shoppmg Center Lease are hereinafter
referred to as the “Lease”; and

WHEREAS, the Leased Premises are part of a larger tr'é\_ct.of 1and located in the City of
Mount Vernon, County of Skagit, State of Washington, more particularly described in Schedule |
attached hereto and incorporated herein by this reference (“ShOpplng Center”) and

WHEREAS, pursuant to Article 6 (“Landlord's Title”) of the Lease Tenant has agreed to
subordinate its rights under the Lease to the lien of any first mortgage or first deed of trust
placed on the Leased Premises or Shopping Center by Landlord subject to the executlon of a
Subordination, Non-Disturbance and Attornment Agreement; and : : -

WHEREAS, Lender is the beneficiary under that certain Deed of Trust encumbenng the
Shopping Center dated as of Tyly 7.4 , 2003 and _recorded- on
Oty A ___, 200% as Recording No. 2202073/009¢ , Records of. Skag:t
Courity, Washington (“Deed of Trust’); and T

WHEREAS, the parties desire to subordinate the Lease to the Deed of Truét andfo
establish certain rights of quiet and peaceful possession to the Leased Premises for Tenant's
benefit together with certain obligations of attornment, all in the manner hereinafter provided.




_ - NOW, THEREFORE, in consideration of the premises and other good and valuable
'-...conSJderatlon the receipt and sufficiency of which are hereby acknowledged, it is mutually
agreed between the parties as follows:

1 _;Tenant agrees that the Lease is and shall at all times be subordinate to the Deed
of Trust and.to any and all extensions, modifications, consolidations, renewals and
replacements thereof.

2. “ Lender 'ag'rees that, if no default exists under the Lease which at such time would
then permit Landlord to terminate the Lease or to exercise any dispossess remedy provided for
therein, (a) Tenant will hot be made a party in any action or proceeding to foreclose the Deed of
Trust or to remove or evict Landiord from the Leased Premises or from any part of the Shopping
- Center; (b) Tenant will not be evicted or removed from the Leased Premises or from any part of
the Shopping Center norwill its- possession or right to possession of the Leased Premises or of
any part of the Shopping Center under the Lease for the term thereof (including any and all
extensions or renewals the_reof, effected in accordance with any option therefor in the Lease) be
terminated or disturbed or in.any way interfered with by any action taken by Lender to enforce
any rights or remedies under the Deed of Trust; and (c) Lender, upon succeeding to Landlord's
interest in the Leased Premises, will récognize the Lease and Tenant as its direct tenant under
the Lease for the full term thereof-(including any and all extensions or renewals thereof effected
in accordance with any option therefor in-the Léase), and will be bound by and perform all of the
obligations of Landlord set forth in the Lease as if said person were originally named therein as
the landiord thereunder.

3. Tenant agrees that, if the interest of Landlord in the Leased Premises shall be
transferred to and owned by Lender by reason of foreclosure or other proceeding brought by it
under any present or future lien against Landlord's interest in the Leased Premises, or by any
other manner, Tenant shall be bound to the Lender under all of the terms, covenants, conditions
and agreements set forth in the Lease for the balance of the term thereof remaining (including
any and all extensions or renewals thereof effected in accordance with any option therefor in the
Lease) with the same force and effect as if Lender were, originally named therein as the landlord
thereunder, and Tenant does hereby agree to attorn to Lender as its landlord thereunder so as
to establish direct privity of estate and contract between Lender and Tenant, said attornment to
be effective and self-operative without the execution of any further instruments on the part of
either of the parties hereto immediately upon Lender succeedlng to the. lnterest of Landlord in
the Leased Premises.

4, Lender hereby ratifies, confirms, approves and agrees to be bound by each and
every term, covenant, condition and agreement contained in the Lease as if each thereof were
set forth herein at length, and each of said terms, covenants, conditions and agreements shall
inure to the benefit of and be enforceable by Tenant, its successors and-assigns, -including
without limitation, the mortgagee or beneficiary under any morigage or deed of truston. Tenant's
interest in the Lease or the Leased Premises, its successors and assigns. Lender covenants
and agrees that in the event of a conflict whether in the express provisions of by reason of
variation in inclusion of provisions, between the Deed of Trust and the Lease, the pl‘OVlSlOﬂS of
the Lease shall govern for all purposes. Lender hereby acknowledges and agrees.that, with
respect to any assignment of rents contained in the Deed of Trust, said assignment shall appiy L
only to the rent which Landlord is entitled to receive pursuant o the Lease. L
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5 Lender agrees that ail condemnation awards and insurance proceeds payable to
_.=Landl0rd or Lender with respect to the Leased Premises or the Shopping Center shall be paid
~-and applied to restoration of the Leased Premises and the Shopping Center in accordance with
the prowsmns of Article 19 (Condemnation) and Anticle 18 (Casualty; Property Insurance) of the
Lease. .~

6. For the purpose of this Agreement, (a) the term "Lease” shall be deemed to
include afl amendments modifications and supplements thereto provided, however, that no
such amendment modification or supplement shail be binding on Lender without Lender's
written consent, which ¢onsent shall not be unreasonably withheld or delayed; (b) the term
“foreclosure” shall. be deemed to include the acquisition of Landlord's interest in the Leased
Premises by foreclosure or pursuant to the exercise of any power of sale contained in the Deed
of Trust, or by deed (or"'ass'i'gnment) given in lieu of, or in anticipation of, foreclosure or the
exercise of any such power of sale or by any other means whatsoever; and (c} the term
“Lender” shall be deemed. to include anyone who succeeds to Landlord's interest in the Leased
Premises pursuant to the Deed of Trust Including, without limitation, any purchaser at
foreclosure or pursuant to the exercise of any power of sale contained in the Deed of Trust, or
any grantee of a deed (or assagnment) given in lieu of, or in anticipation of, foreclosure or the
exercise of any such power of eale e

7. If any term, covenant cendmon or agreement contained in this Agreement or the
application thereof to any person, fsrm or entity shall at any time or to any extent be deemed or
found to be invalid or unenforceable by operation of law, judicial proceedings or otherwise, the
remainder of this Agreement or the application of such term, covenant, condition or provision to
persons or entities or to circumstances- other than those as to which it is held invalid or
unenforceable shall not be affected thereby, and each remaining term, covenant, condition or
provision of this Agreement or the application thereof shall be valid and enforced to the fullest
extent permitted by law. : S

8. All notices given pursuant to this Agreement-shall be in writing and shall be given
by personal delivery, by United States registered or certified mail, or by United States express
mail, postage or delivery charge prepaid, return receipt requested addressed to the appropriate
party at the addresses set forth below: i

Landlord: Skagit Mall 90 Associates
202-A East College Way :
Mount Vernon, Washington 98273

Tenant: Albertson'’s, inc.
250 Parkcenter Boulevard (83706)
P.O. Box 20
Boise, ldaho 83726
Attention: L.egal Depariment Real Estate (#489)

Lender: U.S. Bank National Association
Skagit-Island County
Commercial Banking
404 N. Burlington Blvd.
Burlington, Washington 98233
Attention: Robert Finkbohne:
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'The person and address to which notices are 1o be given may be changed at any time by any

~party upon written notice to the other party. All notices shall be deemed given upon receipt. For

~the purpose of this Agreement, the term “receipt” shall mean any of the following: (a) the date of
delivery of the notice or other document as shown on the return receipt; (b) the date of actual
receipt of the notsce or other document by the person or entity specified pursuant to this section;
or {c) in the case of the refusal to accept delivery or inability to deliver the notice or other
document, the ‘earlier of (i) the date of the attempted delivery or refusal to accept delivery, (i)
the date of the postmark on the return receipt, or (jii) the date of receipt of notice of refusal or
notice of nondelivery by the sending pany.

9. I any litigation is commenced between the parties hereto conceming this
Agreement oF the rights or-obligations of any party in refation thereto, the prevailing party in
such litigation shall be entitied, in addition to such other relief as may be granted, to a
reasonable sum as and for its attorney's fees in such litigation (including any appeal thereof),
which sum shall be determlned by the court in such litigation or in a separate action brought for
that purpose. .

10.  This Agreement shall-bind and inure to the benefit of the parties hereto, their
heirs, personal representatives, successors and assigns, including, without limitation, the
mortgagee or beneficiary under any mortgage or deed of trust on Tenant's interest in the Lease
or the Leased Premises, its successors and assigns.

11. This Agreement may be exéctted in any number of counterparis, each of which
shall for all purposes be deemed to be an original and all of which together shall constitute but
one and the same instrument, and shall be eﬁectwe upon execution of one or more of such
counterparts by each of the parties hereto. o

12. This Agreement contains the “entire agreement between the parties and
supersedes all prior agreements, oral or written, with respect to the subject matter hereof. This
Agreement may not be modified in any manner whatsoever except by an instrument in writing
signed by each of the parties hereto. i

13.  In construing the provisions of this Agrééfﬁeﬂt-ah.d_ whenever the context so
requires, the use of a gender shall include all other genders, the use of the singular shall
include the plural, and the use of the plural shali include the smgular L

14, This Agreement shall be recorded in the Public Records of Snohomlsh County,
Washington. . -

[signatures on following page]

-




 IN WITNESS WHEREOF, the parties have executed this Agreement as of the day
~and year first above written.

TENANT:
ALBERTSON'S, INC.,
a Delaware corpor tlon

‘Ch/r'ies F.Cole ¢t
- Group Vice President, Litigation and Regulatory Affairs
STATE OF IDAHO )
} ss.
County of Ada .
On this Al day of Q/L(/Lj,- , 2004, before me, the undersigned, a

Notary Public in and for said State, perﬁonal@ appeared Charles F. Cole, to me known to be the
Group Vice President, Litigation and Regulatory Affairs, of Albertson’s, Inc., the corporation
that executed the foregoing instrument, and acknowledged to me that the said instrument is the
free and voluntary act and deed of said corporation, for the uses and purposes thersin
mentioned, and on cath stated that he is authorized to execute the sald instrument.

WITNESS MY HAND and official seal hereto afﬂxed the day, month and year in this
certificate first above written. i '

otary Public in and for the
tate of 1daho s
esiding at Boise, fdaho B

oy &1 -
isapnganesdT

HINIMIMJWWNMOII)WIWIWWI\M

Skaglt Ccmnty Audltor
8/9/2004 Page B 5__qf 8 3 OBPM




_ - IN WITNESS WHEREOF, the parties have executed this Agreement as of the day and
“'year first above written.

LENDER:
U.S. BANK NATIONAL ASSOCIATION,
a Delaware corporation

By:
B Its Y
STATE OF“_.uwh%b;m) )
) 88, v

County of A0 katism) ) E

On this ™ day of _ Quly . 2004, before me, the |
undersigned, a Notary Public in Yand for said State, personally  appeared
Duwght L. pPSEN , lo me knownh to be the Vice ?rcssdm+ of U.S.

Bank National Association, the national banktng association that executed the foregoing
instrument, and acknowledged to me that the said.instrument is the free and voluntary act and
deed of said corporation, for the uses and purposes therem mentxoned and on oath stated that
he/she is authorized to execute the said instrument. TS

WITNESS MY HAND and official seal hereto afﬂxed the day month and year in this
certificate first above written.

My commission expires: _/%/)\,@; : . "

‘pm'; Notary Public in and Tor the
Sabt State of LUMMW
"':?& “‘s 5y Residing at
D )
PSS
-, )4)"'
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IN WITNESS WHEREOF, the parties have exscuted this Agreement as of the day and

oy year first above written.

LANDLORD:
SKAGIT MALL 90 ASSOCIATES,

a Washlngton general partnership

By W & C Corporation, a Washington corporation,
its partner

ALALLJ. (. (\,um Ol

Name:

- Tltle \Ce Q@Qg_h—

STATEOF WASHINGTON )
)ss. o o

COUNTY OF SKA ALy T )

I certify that  know or have satisfactory evidence tha@gﬂé&ﬂgjis the

person who appeared before me, and said person acknowledged that he/she signed this
instrument, on oath stated that he/she was authorized to execute the instrument, and

acknowledged it as the NI E\zﬁ\p@.ﬁ‘" of W & C Corporation, a
Washinglon corporation, the partner of Skagit Mall 90 Associates, a Washington general
partnership, to be the free and voluntary act of such party for the uses and purposes

mentioned in the instrument.

Dated: % TR ’200%?;__.

JO(W UW
Notary Publicjof Waghi gton
Residing at f{‘n o
My appointment expires: :

.
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SCHEDULE ]

Legal Description of Shopping Center

LOTS 1-7; AND LOT “B”, INCLUSIVE, BINDING SITE PLAN NO. MV-1-93 ENTITLED
SKAGIT VALLEY SQUARE, APPROVED SEPTEMBER 29, 1993, RECORDED
SEPTEMBER 30, 1993 IN BOOK 10 OF SHORT PLATS, PAGES 240-246, INCLUSIVE,
UNDER AUDITOR’S FILE NO. 9309300143 AND BEING A PORTION OF THE
NORTHEAST % OF THE SOUTHEAST % OF SECTION 18, TOWNSHIP 34 NORTH,
RANGE 4 EAST, WM. .-

LT MIIKWII

Skaglt County Auditor .
8/9/2004 Page 8 of 8 3 08PIVI




