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. #489 — Mt. Vernon, WA
SUBORDINATI’ON' NON-DISTURBANCE AND ATTORNMENT AGREEMENT

THIS SUBORDINAT!ON NON ISTURBANCE AND ATTORNMENT AGREEMENT
(“Agreement”) is made as of the SO day of fdarch , 2006, between
SKAGIT CAPITAL, LLC, a Delaware limited liability company (“‘Landlord™), ALBERTSONS
INC., a Delaware corporation (“Tenant’);-and WACHOVIA BANK, NATIONAL ASSQCIATION,

a national banking association (“Lender”).

 WITNESSETH:

WHEREAS, Tenant is the holder of a leasehold interest in that certain real property
together with all buildings and improvements thereon and all easements, rights and
appurtenances thereto located in the City of Mount Vermnon, County of Skagit, State of
Washington (“Leased Premises”) pursuant to that certain Shopping Center Lease dated as of -
April 22, 1992, between Landlord and Tenant, a-Memorandum of which was recorded on
October 2, 1992 under Recording No. 9210020089, Reécords of Skagit County, Washington.
The Shopping Center Lease and Memorandum of Shoppmg Center Lease are hereinafter
referred to as the “Lease”; and A

WHEREAS, the Leased Premises are part of a larger tra‘b__t bf Ian_;d"-_iocated in the City of
Mount Vernon, County of Skagit, State of Washington, more particularly described in Schedule |
attached hereto and incorporated herein by this reference {“Shopping Center”) and |

WHEREAS, pursuant to Article 6 (“Landlord's Title") of the Lease Tenant ‘has agreed to
subordinate its rights under the Lease to the lien of any first mortgage or-first deed of frust
placed on the Leased Premises or Shopping Center by Landiord subject to the executlon of a
Subordination, Non-Disturbance and Attornment Agreement; and o i

WHEREAS, Lender is the beneficiary under that certain Deed of Trust encumbermg the

Shopping Center dated as of Harch 30 , 2006, and -recorded - on
- Macch Ri , 2006, as Recording No.ZOUGLI35//BE8b Records _’of ._Skagit"
County, Washington (“Deed of Trust”); and 200603310305 R

WHEREAS, the parties desire to subordinate the lLease tc the Deed of Trust and to
establish certain rights of quiet and peaceful possession to the Leased Premises for Tenantsﬁ
benefit together with certain obligations of attornment, all in the manner hereinafter provided. © -~




. NOW, THEREFORE, in consideration of the premises and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, it is mutually
‘agreed 'between the parties as follows:

A B Tenant agrees that the Lease is and shall at all times be subordinate to the Deed
of Trust and to-.any and all extensions, modifications, consolidations, renewals and
replacements thereof

2. Lender agrees that, if no default exists under the Lease which at such time wouid
then permit Landlord to terminate the Lease or to exercise any dispossess remedy provided for
therein, (a) Tenant will not'be made a party in any action or proceeding to foreciose the Deed of
Trust or to remove or evict Landiord from the Leased Premises or from any part of the Shopping
Center; (b) Tenant will not be evicted or removed from the Leased Premises or from any part of
the Shopping Center nor will its possession or right to possession of the Leased Premises or of
any part of the Shopping Center under the Lease for the term thereof (including any and all
extensions or renewals thereof effected in accordance with any option therefor in the Lease) be
terminated or disturbed or in-any way interfered with by any action taken by Lender to enforce
any rights or remedies under the Deed of Trust; and {c) Lender, upon succeeding to Landlord'’s
interest in the Leased Premises, will recognize the Lease and Tenant as its direct tenant under
the Lease for the full term thereof (including any and all extensions or renewals thereof effected
in accordance with any option therefor inthe Lease), and will be bound by and perform all of the
obligations of Landlord set forth in the Lease as if said person were originally named therein as
the landlord thereunder.

3. Tenant agrees that, if the interest of Landlord in the Leased Premises shall be
transferred to and owned by Lender by reason of foreciosure or other proceeding brought by it
under any present or future lien against Landlord's interest in the Leased Premises, or by any
other manner, Tenant shall be bound to the Lender under all of the terms, covenants, conditions
and agreements set forth in the Lease for the balance of.the term thereof remaining {including
any and all extensions or renewals thereof effected in accordance with any option therefor in the
Lease) with the same force and effect as if Lender were ariginally named therein as the landlord
thereunder, and Tenant does hereby agree to attorn to Lender as its landlord thereunder so as
to establish direct privity of estate and contract between Lender and Tenant, said attornment to
be effective and self-operative without the execution of any further instruments on the part of
either of the pariies hereto immediately upon Lender succeedmg to the - mterest of Landlord in
the Leased Premises. _

4, Lender hereby ratifies, confirms, approves and agrees to be__ bound by each and
every term, covenant, condition and agreement contained in the Lease as if-each thereof were
set forth herein at length, and each of said terms, covenants, conditions and-agreements shall
inure to the benefit of and be enforceable by Tenant, its successors and-assigns; including
without limitation, the mortgagee or beneficiary under any mortgage or deed of trust on Tenant's
interest in the Lease or the Leased Premises, its successors and asmgns Lender ‘covenants
and agrees that in the event of a conflict whether in the express provisions or by reason. of

variation in inclusion of provisions, between the Deed of Trust and the Lease, the provisions of
the Lease shall govern for all purposes. Lender hereby acknowledges and agrees. that, with
respect fo any assignment of rents contained in the Deed of Trust, said assignment shan applyf____ "

only to the rent which Landlord is entitied to receive pursuant to the Lease.
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) L.ender agrees that all condemnation awards and insurance proceeds payable to

: Landlord ‘or Lender with respect to the Leased Premises or the Shopping Center shall be paid
and’ apphed to restoration of the Leased Premises and the Shopping Center in accordance with
the provisions. of Article 19 (Condemnatlon) and Article 18 (Casualty; Property Insurance) of the
Lease

6 For the purpose of this Agreement, (a) the term "Lease” shall be deemed to
include all amendments, modifications and supplements thereto provided, however, that no
such amendment, modification or supplement shall be binding on Lender without Lender's
written consent, which.consent shall not be unreasonably withheld or delayed; (b} the term
“foreclosure” shall be deemed to include the acquisition of Landlord's interest in the Leased
Premises by foreclosure or'pursuant to the exercise of any power of sale contained in the Deed
of Trust, or by deed (or. assignment) given in lieu of, or in anticipation of, foreclosure or the
exercise of any such. power-of.-sale or by any other means whatsoever; and (c) the term
“Lender” shail be deemedto lnclude anyone who succeeds to Landiord's interest in the Leased
Premises pursuant to the Deed of Trust Including, without limitation, any purchaser at
foreclosure or pursuant io the. exerc;se of any power of sale contained in the Deed of Trust, or
any grantee of a deed (or assugnment) given in lieu of, or in anticipation of, forecltosure or the
exercise of any such power of safe :

7. If any term, covenant condmon or agreement contained in this Agreement or the
application thereof to any person, firm or entity shall at any time or to any extent be deemed or
found to be invalid or unenforceable by operation of law, judicial proceedings or otherwise, the
remainder of this Agreement or the application of such term, covenant, condition or provision to
persons or enfities or to circumstances. other than those as to which it is held invalid or
unenforceable shali not be affected thereby, and each 'remalmng term, covenant, condition or
provision of this Agreement or the application thereof shall be valid and enforced to the fullest
‘extent permitted by law. _ L

8. All notices given pursuant to this Agreement shall be in writing and shall be given
by personal delivery, by United States registered or certified mail, or by United States express
mail, postage or delivery charge prepaid, return receipt requested addressed to the appropriate
party at the addresses set forth below: e,

Landlord: Skagit Capital, | LC
Shog CILC m«e
L.A . CA . 76025 '
Tenant: Albertson's, Inc.
250 Parkcenter Boulevard (83?06)
F.O. Box 20

Boise, Idaho 83726 Lt e
Attention: Legal Department Real Estate (#489)'-- :' 0

l ender: Wachovia Bank, National Association
Commercial Real Estate Services
8739 Research Drive, URP-4
NC 1075
Charlotte, North Carolina 28262
Loan Number: 50-2854058
Attention: Portfolio Management

AN
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With a copy fo: Winston & Strawn LLP
200 Park Avenue
New York, New York 10166-4193
Attention: Colette Bonnard, Esq.

The: person. and address fo which notices are to be given may be changed at any time by any
party-upon written notice to the other party. All notices shalt be deemed given upon receipt. For
the purpose.of this Agreement, the term "receipt” shall mean any of the following: (a) the date of
delivery of the notice ‘'or other document as shown on the return receipt; (b) the date of actual
receipt of the notice or other document by the person or entity specified pursuant to this section;
or (c) in the case of the refusal to accept delivery or inability to deliver the notice or other
document, the earlier.of (i} the date of the attempted delivery or refusal to accept delivery, (ii)
the date of the postmark on.the return receipt, or (iii) the date of receipt of notice of refusal or
notice of nondelivery by the sending party.

9. if any litigation is commenced between the parties hereto concerning this
Agreement or the rights or obligations of any party in relation thereto, the prevailing party in
such litigation shall be entitled, in.addition to such other relief as may be granted, to a
reasonable sum as and for its’ attorneys fees in such litigation (including any appeal thereof),
which sum shall be determined by the court in such litigation or in a separate action brought for
that purpose. e

10.  This Agreement shall'bi‘nd.---and inure to the benefit of the parties hereto, their
heirs, personal representatives, successors and assigns, including, without limitation, the
mortgagee or beneficiary under any mortgage or deed of trust on Tenant's interest in the Lease
or the Leased Premises, its successors and assrgns

11. This Agreement may be executed i m any number of counterparts, each of which
shall for all purposes be deemed to be an original and-all of which together shall constitute but
one and the same instrument, and shall be effective upon execution of one or more of such
counterparts by each of the parties hereto. : ,

12.  This Agreement contains the entire ag'reem_en't ‘between the parties and
supersedes all prior agreements, oral or written, with respe’ct'to the subject matter hereof. This
Agreement may not be modified in any manner whatsoever except by an instrument in writing
signed by each of the parties hereto.

13.  In construing the provisions of this Agreement ahd wheriéver the context so
requires, the use of a gender shall include all other genders, the- use of the smguiar shall
include the plural, and the use of the plural shall include the singuiar. =~ -~

14, This Agreement shall be recorded in the Public Records of'iu_Sn__ofh.b'mish County,
Washington. St

[signatures on following pagel

WA
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: Lt IN WITNESS WHEREOF, the parties have executed this Agreement as of the day
and year_ﬁ_rs_t above written,

TENANT:
ALBERTSON'S, INC,,
a Delaware corporatlon )5"

. By:Q{x_‘(_‘__“__Mr M

) William H. Arnold
-~ Group Vice President, Real Estate Law

STATE OF IDAHO )
) ss.
County of Ada )
On thlsé~ day of Ma,u'—\ ' ,-2008, before me, the undersigned, a

Notary Public in and for said State, perbonally appeared William H. Arnold, to me known to be
the Group Vice President, Real Estate Law, of Albertson’s, inc., the corporatlon that executed
the foregoing instrument, and acknowledged to me that the said instrument is the free and
voluntary act and deed of said corporation, for the uses and purposes therein mentioned, and
on oath stated that he is authorized to execute the said mstrument

WITNESS MY HAND and official seal hereto afflxed the day month and year in this
certificate first above written.

My commission expires:
o /128110

Notary Public in and for the
State of Idaho e
Residing at Boise, Idaho

W
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- IN WITNESS WHEREOF, the parties have executed this Agreement as of the day and
- year first above written.

LENDER:
WACHOVIA BANK, NATIONAL ASSOCIATION,

a national banking ajsgf‘y/li/
_/K‘? L

By

its '
Managing Director
sTATE oF N YOYIG
} 85
County of N@UU \/O\( [
On this ! day of ‘\Aaq , 2006, before me, the

Jﬁ?d)\/[ ﬂneﬁ, Not ublic in. -and for said tate, erson lly appeared
Y U\/ 1N to me known fo be:the of
Wachovia Bank, Natlona! Association, the national banking associ tion that executed the

foregoing instrument, and acknowledged to me that the said instrument is the free and voluntary
act and deed of said national banking association, for the uses and purposes therein mentioned,
and on oath stated that he/she is authorized to execute the-said instrument.

WITNESS MY HAND and official seal hereto afﬁxed the day, month and year in this
certificate first above written.

My commission expires: ‘{YI GLd\L/LU/w %Y v M

Notary Public in and for the
State of
Residing at

MADELINE ZORRILLA
Motary Public, State of New York
No. 01206043997 '
Cualified in Weastchester Coun
My Commission Expires June 26, zothQ

(I
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1IN WITNESS WHEREOQF, the parties have executed this Agreement as of the day and
year flrst above written.

LANDLORD:
SKAGIT CAPITAL, LLC,

a Delaware limited |IabI|!ty comp
B)f Saf‘c‘!o Ad utsor E}yp __.//? Manajeﬁ

By: /‘ﬂ?’%

B __:"___."-'_Name: TJoMH SA S
S s Pres dent

STATE OF a‘FJFw?-dﬂ} )

) S8.
County of Lo( #Ebﬁﬁ' :
' On this {7Zlday of MWH_ , 2006, before me, the undersigned, a
Notary Public in and for said State, personally appeared Jo s/ + , to
me known to be the flesp€r s _‘of Skagit Capital, LLC, the limited liability

company that executed the foregoing instrument, and ' acknowledged to me that the said
instrument is the free and voluntary act and deed of said limited liability company, for the uses
and purposes therein mentioned, and on oath stated that he is authorized to execute the said
instrument. A :

WITNESS MY HAND and official seal hereto aff' xed the day month and year in this
certn‘" cate first above written.

My commission expires:

Ourprerx 29, 2006

Notary Public in gkd for the
~ State of

Residing at Wdz [ d..,

THOMAS . KLUGMAN .| -
Commission # 1382355 .0 .~
529 Nolary Public - Calfornia [

103 Angsles County -

.
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SCHEDULE |

Legal Description of Shopping Center

LOTS 1-7, AND.LOT “B”, INCLUSIVE, BINDING SITE PLAN NO. MV-1-93 ENTITLED SKAGIT
VALLEY SQUARE, APPROVED SEPTEMBER 29, 1993, RECORDED SEPTEMBER 30, 1993
IN BOOK 10 OF SHORT PLATS, PAGES 240-246, INCLUSIVE, UNDER AUDITOR'S FILE NO.
9309300143 AND BEING A PORTION OF THE NORTHEAST 1/4 OF THE SOUTHEAST 1/4
OF SECTION 18, TOWNSHIP 34 NORTH, RANGE 4 EAST, W.M.

gy
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