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L AGREEMENT BETWEEN WASHINGTON STATE PARKS AND RECREATION

" COMMISSION AND SWINOMISH INDIAN TRIBAL COMMUNITY REGARDING

. THE ACQUISITION OF KIKET ISLAND AND THE DEVELOPMENT, OPERATION

AND MAINTENANCE OF A PUBLIC PARK ON KIKET ISLAND
ThIS Agreement regarding the acquisition of Kiket Island and the development,

operatmn and ma.mtenance of a public park on Kiket Island is made and entered into this

j\—g day Of . .

Recreation Commi”s';'si"on, an agency of the State of Washington, acting under the authority

2010, by and between the Washington State Parks and

of the Interlocal Cooperatlon Act Chapter 39.34 RCW, and other applicable law, and the
Swinomish Indian Tnbal Commumty, a federally recognized Indian Tribe organized
pursuant to Section 16 of '-th_c_ Indlan Reorgamzatlon Act of 1934 (25 U.S.C. § 476),
acting under the authority of 1ts Cons‘ututmn and Bylaws.

For and in consideration of thé.:prq;ﬁ;l;es, covenants and agreements contained herein,
the Parties recognize, affirm, and agreé.'ag follqws';f"_'. .
1. Definitions. The following words or phrases _s_h'a:tglf hgve the following meanings for
purposes of this Agreement: T .

1.1. “Co-Management Agreement” means:a" 'fhg_':_'f_ Klket I_SIa_Lnd Co-Management
Agreement attached hereto as Exhibit A. | |

1.2.  “Government Funding Agency” means any one of, ar.lgd_'_“'ébv.er_r_u_x_lent Funding
Agencies” means all of, the following Federal and State Agenclesthat -.a_i"é‘__providing
funding for the acquisition of Kiket Island: (a) Office of Ocean anc"lz“-' Coastal _R_é___s‘ource
Management, National Ocean Service, National Oceanic anci Atmospherlc
Administration; (b) Fish and Wildlife Service, United States Department of :t:heﬁ.'Int.ér:iq_r._;

and (¢) Washington State Recreation and Conservation Office.
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e 1.3.  “Kiket Island” means Parcel A and Parcel B, as legally described in
' _":R;Ifag;éphs 1.8 and 1.9 below. Notwithstanding any other provision in this Agreement to
the contrary, neither Kiket Island, Parcel A nor Parcel B includes any Kiket Island
Tldelands .as described in Paragraph 1.5 below, or any right, title or interest, of
whatsoever natm§_ the same may be, in or to any Kiket Island Tidelands.!

1.4. “K_'i_két Island Agreement” means this Agreement Between Washington State
Parks and Recreation'“éé.mmission and Swinomish Indian Tribal Community Regarding
the Acquisition of KLket Island and the Development, Operation and Maintenance of a
Public Park on Kiket Island -

1.5. *“Kiket Island Tldelandsf’-:};eé.ns_all lands adjacent to or surrounded in whole
or in part by Parcel A and/or ParcelBthat are or were continually or intermittently
submerged beneath waters subject t; the ebb and____ﬂ_ow of the tides and that lie between
the line of mean high tide and the line of ext;'eﬁie"ié_{ai__gwater, and include the bed of the
saltwater lagoon surrounded in whole or i..rl.""'p'aft'.-'_l_)y_':Pai"ce_l B. For purposes of this
definition of Kiket Island Tidelands, the line of mean h1ght1de is determined by taking
the mean of all high tides, including spring tides and neapt1des, :.:d'yer a complete tidal
cycle of 18.6 years and is ambulatory, changing locatién-..i__n'-re_s.ﬁ:q_l_lse to erosion and
accretion as well as changes in tidal elevations. However, exceptasotherwwe provided
by applicable law, if the line of mean high tide is seaward of whereltwou]d be in the
absence of a human-made assemblage of materials or other human—ma.dé alteratmn, then
the landward boundary of the Kiket Island Tidelands is where the line of mean hlgh tlde -

would be in the absence of such assemblage or alteration. Kiket Island Tidelaﬁ'c}_s are

! "The Parties disagree whether an existing road on Parcel A and Parcel B is located, in part, on a portion: of
the Kiket Island Tidelands. State Patks contends no portion of the road is located on Kiket Island
Tidelands. The Tribe contends some portions of the road are located on Kiket Island Tidelands.
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“ e 'floc'ated entirely within the exterior boundaries of the Swinomish Reservation and are

| ownedby the United States in trust for the Tribe.

16 | ';_;"Management Board” means the Kiket Istand Management Board described
m Paragraph -2"_c;)_f_the Co-Management Agreement.

1.7, ;‘N;_arl?y ‘Marine Waters” means the marine waters adjacent to or in close
proximity to KiketIsland __and the Kiket Istand Tidelands, including Turner’s Bay, Similk
Bay, Kiket Bay and s‘kﬁgit--Ba-y

1.8. “Parcel A” means the land legally described as follows:

Government Lot 2 in Sectlon 20 Townshlp 34 North, Range 2 East, W.M.

ALSQ, Government Lots- 5 6 7 8 and 9 of Section 21, Township 34 North,
Range 2 East, W.M. S

TOGETHER WITH a non—ex.clusi'\.}e easement for ingress, egress and utilities

over the South 60 feet of Government Lot 2 Section 21, Township 34 North,

Range 2 East, W.M. .

Situate in the County of Skagit, State of Washmgton

Notwithstanding anything in the foregoing legal descnptlon to the contrary, Parcel A
does not include any Kiket Island Tidelands or any r’lghjt_,. tl_t_le,- or interest, of whatsoever
nature the same may be, in or to any Kiket Island Tidelandé.

1.9.  “Parcel B” means the land legally described as foll'é)w.s"

The South 410.32 Feet of Government Lot 2 in Section 21, Townshlp 34 North,
Range 2 East W.M. EXCEPT the East 30 feet thereof for road CemE s

Situate in the County of Skagit, State of Washington.
Notwithstanding anything in the foregoing legal description to the contrafy; ParcelB a

does not include any Kiket Istand Tidelands or any right, title, or interest, of whait's_;:_c_:c:yfi—::r_'--E h

g
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‘1.10.  “Parties” means State Parks and the Tribe.

| 111 ) “Right-of-Way and Access Agrcement” means the Right-of-Way and Access

Agréefﬁeﬂt_...éﬁached hereto as Exhibit B.

112 :'___‘g‘.S’gé_é_re_tary” means the United States Secretary of the Interior or another
employéé' c=>f =“t_:_hel___'IJ_r_)ipmi States Department of the Interior to whom the Secretary’s
authority to approvethe R_i_ght—of-Way and Access Agreement has been delegated.

1.13. “State Parks” means the Washington State Parks and Recreation Commission
or its successor. ..

1.14. “Swinomis}; Reservatmn” means the reservation described in the Treaty of
Point Elliott as “the peninéulé at :g'h.é_:--'s;)utheastem end of Perry’s Island, called Shais-
quihl,” which is located on what 1spresently and commonly known as Fidalgo Island in
Skagit County, Washington. -, “

1.15. “Treaty of Point Elliott” or “Treaty”means the Treaty with the Duwamish,
Suguamish, Etc., 12 Stat. 927 (1855). |

1.16. “Tribe™ means the Swinomish Indian Trlbal quf;niunity Or 1S SUCCESSOT.

1.17. “Trust for Public Land” or “TPL” meaﬁs'""t'hé'_zj ﬁ&ﬁpfpﬁt California public
benefit corporation and land conservation organization witmhat name :

2. Reasons for Agreement. |

21.  Kiket Island, the Kiket Island Tidelands, and Nearb;z"w;i_né; 'Wé_ter_s have
unique ecological, environmental, conservation, educational, recrea.tti;ne.il,"f__:é.c:.o:l";“cvm%c,
historical, cultural, Tribal and aesthetic values that the Parties believe areworthyof -

preservation and protection in perpetuity.

1T
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ey 2.2, In the 1855 Treaty of Point Elliott, the Tribe ceded lands to the United States
' _":bu-t' re'éerVed certain rights, including but not limited to an exclusive right to use and

occupy the Swmon‘nsh Reservation and the right to exercise certain hunting, fishing

(mcludmg shellﬁshmg) and gathering rights within and without the Swinomish
Reserva‘uon. I‘he__'[‘-_nbe s Federally approved Constitution and Bylaws provides that the
Tribe’s jurisdieﬁ.'c'm} .sil..z'l'll'_extend to the territory within the Swinomish Reservation. Kiket
Island and the Kik_et_:__I"s.l.ahd;-?is:}elands are located entirely within the exterior boundaries
of the Swinomish Reser:\;ation..-f: _

23. Ina Septen;b'éjr 9,1873,Execut1ve Order (Executive Order), President Grant
stated the northern boundéry._ef theSwmomzsh Reservation begins at the “low water
mark on the shore of Similk Baj}’_:""aitncji__'_fe);tends to the “low-water mark on the western
shore of Padilla Bay.” The Treaty a;hd__'_the Executiy_e Order are the basis for Federal and
State court decisions and numerous United. s:"taeee:bepartment of the Interior opinions
recognizing that tidelands adjacent to Swino:mis'h“. Reser__'v'atian uplands are owned by the
United States in trust for the Tribe. . “

2.4,  On April 1, 1885, Parcel A and Parcel B were allotted to a member of the
Tribe and subsequently passed out of Indian ownership. anate non-Inchan ownership
of Parcel A and Parcel B has prevented the Tribe and its members from galmng or
maintaining unfettered access to the Kiket Island Tidelands and Nearby Manne Waters
Additionally, the current owners of Parcel A and Parcel B have made cl'a_lms 'that- are
adverse to the ownership of the Kiket Island Tidelands by the United Statesmtrust for .

the Tribe.
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o :‘ °2.5.  The current owners of Parcel A and Parcel B have expressed interest in selling

' Klket iI:.s_land. A sale to a private party could lead to an effort to subdivide and develop

Iéiket. Island, with adverse effects on the ecology and environment of Kiket Island and on
natural and ..c-__i_l_itu;al resources on or in Kiket Island, the Kiket Island Tidelands and
Nemby:'h&afine__'-wetere.

2.6. StateParks, w1th the assistance of TPL, the Nature Conservancy and others,
has secured commitr.ne-etss'.from the Government Funding Agencies to provide funding for
the acquisition of portlans of Kl,ket Island from the current owners on certain conditions.
One of the conditions 1mposed by the Govemment Funding Agencies is that the portions
of Kiket Island acquired with sueh__ .ﬁ_mds be operated perpetually as a public park with
limited public access consistent Wﬁh.-p'_r:e%eetion of the resources and ecology of Kiket
Island.

2.7.  Inorder to satisfy the conditions discussedm Paragraph 2.6 above, State Parks
seeks a perpetual right-of-way and access | éi"gfeehl_an_t__' from the Tribe to provide: (a)
perpetual public access across any portion of the ex1st1ng road on Parcel A and Parcel B
that is located on the Kiket Island Tidelands; and (b). 11m1tedpubhc access to the Kiket
Island Tidelands. In addition, State Parks seeks the Tﬁlﬁejs-,asﬁstance, including its
financial assistance, as an equal co-manager in the develgep_r;lent;_'_'_'ep_e_ration and
maintenance of a public park on Kiket Island. | 0

2.8.  The Tribe is willing to provide a perpetual right-of-way and; aecess agreement
to State Parks for the purposes set forth in Paragraph 2.7 above and to a551st State Parks= .
as an equal co-manager in the development, operation and maintenance of a pubhe__p.all_:r_k.-_. ’
on Kiket Island in exchange for a 50% undivided interest in Kiket Island and the
AR
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“ --_‘_:'clifhination of any claims that are adverse to the United States’ ownership of the Kiket

| Island 4I":_l“_ic.1_.e1ands in trust for the Tribe.

29 | '.;_...S"tate Parks supports the Tribe’s acquisition of a 50% undivided interest in
Klket Islandand the elimination of any claims that are adverse to the United States’
ownershlp of the Klket Island Tidelands in trust for the Tribe because of: (a} the Tribe’s
agreement to prov1de a- perpetual right-of-way and access agreement to State Parks; (b)
the Tribe’s agreemept -;Q ass,lst State Parks as an equal co-manager in the development,
operation and mainte;la:,;lce of a public park on Kiket Island; (¢} the Parties® shared
objectives for the preséfﬁt_iim__a;id“;t}gn_agement of Kiket Island; (d) the location of Kiket
Island within the Swinomish-'.-I:.{.e'.s.e_'f“\':ff‘_:ati:on_;_ and (¢) the overlapping jurisdiction of the
Tribe and the State of Washington wn;h rééi)éct to Kiket Island.

2.10. The Parties agree that long-term management measures designed to avoid or
minimize and remediate damage to Kiket Island the Klket Island Tidelands, and Nearby
Marine Waters caused by human activities (I'nclud;ng ‘recreational activities) on Kiket
Island and the Kiket Island Tidelands are necessaié-':.y"._:t_q___pre;pi've and protect the unique
values of Kiket Island, the Kiket Island Tideland.s,.mé.r__l.c:i’f: Nearby Marine Waters in
perpetuity. The Parties further agree that managen:ieﬁtg af Klket Island should
accommodate the exercise of the Tribe’s Treaty rights and Trlbal spmtualand cultural
activities as set forth in Section 7 of the Co-Management Agreeme:ﬁf.' o

2.11. It is in the Parties’ mutual interests to acquire Kiket Island astenants in
common with equal undivided interests, and to plan for and implement thé Hﬁre.s;eﬁati;iﬁ e

protection, and use of Kiket Island by consensus, for the following reasons (among:f____

others): Kiket Island is located entirely within the Swinomish Reservation and is subJect'_ T

TR
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L to the regulatory jurisdiction of the Tribe or the State of Washington or both under certain

' ."'.clrcumstances Parcel A and Parcel B are surrounded in large part by, and activities on

Parcel A and Parcel B may seriously and substantially adversely affect, Kiket Island
Tldelands;__whl_ch__are owned by the United States in trust for the Tribe; Kiket Island, the
Kiket Island Tldelands, and Nearby Marine Waters are areas of great importance to the
Parties for the reasons -Set forth in Paragraph 2.1 above; and diffuse, intensive, and/or
unmanaged public. use of Klket Island, the Kiket Island Tidelands, and Nearby Marine
Waters will damage such lands and waters.

2.12. The Partles 1nt§nc_l__.. t‘o use their respective ownership interests and rights,
including but not limited to the Tribe’s existing ownership of the Kiket Island Tidelands,
the Parties’ proposed co-tenancy mterestsm Kiket Island, and State Parks’ rights under
the proposed Right-of-Way and Access Agreement to enter into and implement the Co-
Management Agreement for the dcveiopment operatton and maintenance of a public
park on Kiket Island and thereby satisfy the -cond_l_t;qn_s imposed by the Government
Funding Agencies, all as set forth in this Agreemen’é,_ i::h.g___C__o-;};{anagement Agreement and
the Right-of-Way and Access Agreement. | e
3. Conveyances and Ownership Interests.

3.1. Immediately after executing this Agreement, the Tr1be and State Parks shall
execute, deliver to each other, and submit to the Bureau of Indlan Affalrs for rev1ew the
Right-of-Way and Access Agreement. As set forth in the Right-of—Way_--q_nd' Acce;.s
Agreement, it shall not become effective until it has been approved by the.”.S.e'_c'fét'afy and -

the conveyances described in Paragraphs 3.2 and 3.6 below have been completed;' Ifthe

Secretary does not approve the Right-of-Way and Access Agreement, this Agreement”
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: 'fsha'll be null and void and the Parties shall have no further obligations under it. Closing

' ofthe conveyances described in Paragraph 3.2 below shall be contingent upon the
Secretary s approval of the Right-of-Way and Access Agreement.

32 The Parties anticipate and will make best efforts to ensure that, upon the
Secretary 5 approval of the Right-of-Way and Access Agreement, TPL will: (a) acquire
by special warranty deed from the current owners of Parcel A and Parcel B title to Parcel
A and Parcel B (includ‘i’ng--- any portlons of Parcel A and/or Parcel B that are segregated
for purposes of acqulsltlon w1th funds other than those obtained from the Government
Funding Agencies) and any r1ght t1tle or interest, of whatsoever nature the same may be,
in or to any Kiket Island T1de-lands_=__he__ld by the current owners of Parcel A and Parcel B;
(b) convey by statutory warranty"-deed"’t'i:r-l“e to Parcel A and Parcel B to State Parks and
the Tribe as tenants in common w1th equal und1v1ded interests (including any portions of
Parcel A and/or Parcel B that are segregated for purposes of acquisition with funds other
than those obtained from the Government Fundmg Agencres) and (c¢) convey by quit
claim deed any right, title, or interest, of whatsoever nature the same may be, in or to any
Kiket Island Tidelands to State Parks and the Trlbe If TPL does not obtain the
conveyances from the current owners of Parcel A and Parcel B descrlbed in clause (a) of
this Paragraph, or if it does not make the conveyances to State Parks and the Tribe
described in clauses (b) and (c) of this Paragraph, this Agreement shall‘__be‘_-null_a_nd void
and the Parties shall have no further obligations under it. K -

3.3.  Following the conveyance described in clause (b) of Paragraphg..z_'abeﬁé, the -

Parties shall have equal undivided interests in Parcel A and Parcel B. Subject to the

provisions of any deed restrictions or restrictive covenants jointly filed by the Parties, the e

R

SRaglt County Auditor
6/18/2010 Page 10 of _5_77 139PM



e '::Parties’ respective rights to use, manage, encumber, convey, assign or otherwise dispose
| -"Qf""their interests in Parcel A and Parcel B shall be governed exclusively by this

Agreement the Co-Management Agreement and the Right-of-Way and Access

Agreement The Partles waive any rights they may have under any statutory, common or
other law relat_rng_ to-tenants in common, including but not limited to any right to seek
contribution -o'f' t'oi'.-se'ek' a partition of the property, to the extent such rights are
inconsistent with thlS Agreement the Co-Management Agreement or the Right-of-Way
and Access Agreement

34. The Tribe ma)r, ..m 1ts. Sele drscretron submit an application to the Bureau of
Indian Affairs to acquire the -Trlbe:,__s- "t__ln'drvr_ded interest in Parcel A and Parcel B in trust
for the benefit of the Tribe. State“-Pé.rks:__'_r&'tll :not oppose any such acquisition and no such
acquisition shall be considered ince.n's._i_'_stent with.___q_r_ in violation of this Agreement, the
Co-Management Agreement or the Right-of—Wetjf .entl'iAceess Agreement, provided that
no such acquisition shall relieve the Tribe of i its obhgatlons under such Agreements.

3.5.  Except as provided in Paragraph 3.4 abnve or Paragraph 8 below, State Parks
shall not encumber, convey, assign or otherwise drspose Q_f fr_ts‘ rlghts__ under the Right-of-
Way and Access Agreement and neither State Parks nor the Trrbe shall encumber,
convey, assign or otherwise dispose of its right, title and interest_ mandto 'I__’_arcel A and
Parcel B without the prior written consent of the other Party an&'the__anp_ro%al_of the
Government Funding Agencies. e

3.6. At or before closing of the conveyances described in Paragran}r“j._f above, .

State Parks shall execute a quit claim deed in the form attached as Exhibit C-.here__t'e.,-:f____

il I
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. . 'f'qui"tclaiming all right, title and interest, of whatsoever nature the same may be, in and to

= the Klket .Island Tidelands to the Tribe.
| 37 .';_...T;he Parties shall direct the closing agent to deliver and record the deeds
descrlbed 1nParagraph 3.2 above in the order set forth in Paragraph 3.2, and then to
deliver and recordthe deed described in Paragraph 3.6 above.
4, Developn_iéi;'f, _}.O___;;'er'at_.ion and Maintenance of a Public Park on Kiket Island.
Immediately follomngcompletlon of the conveyances described in clauses (b) and (¢) in
Paragraph 3.2 above and the c@;;vgyance described in Paragraph 3.6 above, the Tribe and
State Parks shall exec;té anddelwer to each other the Co-Management Agreement and
shall thereafter develop, oper'a.t.e.“..ail*lg'l.: mamtam a public park at Kiket Island in accordance
with that Agreement. |
5. Dispute Resolution. In the e;eﬁt that any______di_sagreement or dispute between the
parties arises under this Agreement, includi_.ng' analleged breach of this Agreement, the
Co-Management Agreement or the Right-o.leeiy-'_and__' Access Agreement, the Parties
shall attempt to resolve the disagreement or d1spute . ég:-bording to the following
procedures prior to seeking redress in a court of law: S

5.1.  Either Party may initiate dispute resolution by notlfymg the other Party and
the Management Board in writing as soon as practicable after a-i.:;.ﬁ__s;lg_rf:_é_h‘;ém‘or dispute
arises. e

5.2.  As soon as practicable and no later than thirty (30) days fI‘.Oﬁ; thenotlce, the
Management Board shall meet and confer to attempt to resolve the dispute. T

5.3.  Should the Management Board fail to reach a Consensus Decision, és‘ deﬁned

in Paragraph 1.2 of the Co-Management Agreement, regarding the disagreement or_

N '
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“dispute, the procedures set forth in Sections 4.3 through 4.5 of the Co-Management

| Agreement shall apply. In the event that the Parties are unable to reach agreement, each
Party is f.r'ej;é}_to issue its decision and pursue its interests independent of the other Party,
mcludmg but not limited to seeking redress in a court of law in accordance with
Pa:agra:i}ﬁ 6 of th1s Ag__reement.
6. Mutual L.mlted :__Wa':i__vers of Sovereign Immunity. This Agreement does not waive,
limit, or modify the.d_:s"o.*.;r_'érc;zi“gn_himmunity of the State of Washington or the Tribe from
unconsented suit except .as “-$1;e(=:iﬁcally provided in this Paragraph. The State of
Washington, acting by:..aiiél throughState Parks, and the Tribe consent to suit by the other
if, and only if: (a) the clairﬁs' 1nthesu1t ...relate to the making, formation or validity of, or
obligations under this Agreement;. tﬂe--"_(::é:h/[:anagement Agreement or the Right-of-Way
and Access Agreement, and are baséd.__'t_ﬂ:xclusivel)(_ on an alleged breach (or breaches) of
one or more of the specific obligations, dut_ic':s', covcnants, or warranties expressly made
or assumed by the Parties in such Agreeméﬁts; and (l:g)_'_the_ suit is filed in the Federal
District Court for the Western District of Washingi:_j'ﬁ_ or, if:_:that court rules that it lacks
jurisdiction over the subject maiter of the suit, in the Superior 'éo'u.r:t"pf Washington State
for Thurston County, This limited consent to suit is appiiéable solely to claims by the
other Party to this Agreement, and not to claims by any other :.pqrs_(_)'j:i..,"u_c:__orporation,
partnership, governmental body, or other entity whatsoever. Thlshmlted Ra_v_ai_ver of
sovereign immunity does not extend to proceedings in any other forun; orregardmgany
other matter. This limited consent to suit only authorizes relief compelling..Sfatég'-f’é:}:cs:.a; .
the Tribe to take action specifically required by this Agreement, the Co—Management

Agreement or the Right-of-Way and Access Agreement, compelling State Parks dr the- 3..

T
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e *_Tri'be to discontinue action expressly prohibited by such Agreements, terminating such

' _":Ag'reeﬁ;ents for a material breach of one or more of them, and/or awarding compensatory
nsdneywdalfr.iages against the State of Washington or the Tribe for breach of such

Aé’seémezqﬁs:.sprjovided that termination of such Agreements shall be a remedy of last

resort. Any Judgment against the Tribe shall be satisfied exclusively from the Class III

gaming revenues of the Trlbe and not from any other income, asset or property of the

Tribe. Each Party shali"bea;r 1ts own attorney’s fees, costs, and expenses in a proceeding

authorized by the Paragraph

7. Moedification and Amendment Th1s Agreement may only be modified or amended

by a written agreement executed by__bqth parties.

8. Termination. | .

8.1. This Agreement may onlsf 'Ee-.tenninated_. by: (a) a written agreement executed
by both Parties; or (b) a court of competent ]urlschcnon acting pursuant to Paragraph 6 of
this Agreement for a material breach of this A’gfeem_ent',_' the Co-Management Agreement
or the Right-of-Way and Access Agreement. .

8.2. Termination by Agreement. Any wrlttenagreement "between the Parties
providing for the termination of this Agreement shall provi:de:j_; - |

8.2.1. Upon termination of this Agreement, State Park-s 'SI;all-ce.rfl{/ey all of its
right, title and interest in and to Kiket Isiand to the Tribe, and the Tnbe shall assume all
of State Parks” obligations to the Government Funding Agencies for the development
operation and maintenance of a public park on Kiket Island. | -

8.2.2. The Parties shall provide at least sixty days advance notice-to the

Government Funding Agencies of the Parties’ intent to terminate this Agreement, State” A

WA
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e Parks’ intent to convey all of its right, title and interest in and to Kiket Island to the Tribe,

| and the Tribe’s intent to assume all of State Parks’ obligations to the Government
Fundmg A;_éencies for the development, operation and maintenance of a public park on

Kiket Island T

823 If a.ny Government Funding Agency objects to the Parties’ intent to
terminate this Agreement State Parks’ intent to convey all of its right, title and interest in
and to Kiket Island to the Trlbe, or to the Tribe’s intent to assume all of State Parks’
obligations to the Govemment Fundmg Agencies for the development, operation and
maintenance of a pubhc patrk on Klket Island, the Parties shall negotiate in good faith
with such Government Fundm‘g 'Agency to resolve its objections consistent with the
requirements of Paragraph 8.2.1 abo’i{/e-;f__'_.:_:_“: |

8.2.4, If the Parties are unable to resoﬂ!ve an objection from a Government
Funding Agency under Paragraph 8.2.3 a_tb'(:')ife','“z:tttci'} the Parties’ termination of this
Agreement, State Parks’ conveyance of all ef"'its "-'r.i'_g_ht;__tit'le-and interest in and to Kiket
Island to the Tribe, or the Tribe’s assumption of all of State Parks’ obligations to the
Government Funding Agencies for the development, operatlon and maintenance of a
public park on Kiket Island results in liability to such Government Funding Agency,
either for reimbursement of funds granted for the acquisition of Klket ISlaIldor to acquire
replacement lands or otherwise, the Parties’ termination agteem_etit shall _a_l_locate
responsibility for such liability between the Parties. R .

8.2.5. Termination of this Agreement shall immediately termi..r.tat'e._;"_the_; Co- -

Management Agreement and the Right-of-Way and Access Agreement.
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© 83,  Termination by Court. If this Agreement Is terminated by a court of
| competent jurisdiction acting pursuant to Paragraphs 6 and 8.1 of this Agreement, the
court s order providing for termination of this Agreement shall incorporate the provisions
set’ forth i Paragraphs 8.2.1 through 8.2.5 above except that, in the absence of agreement
between the P_artr_es-,.-.--.the court shall allocate responsibility between the Parties for any
liability to a Gé;?eﬁﬁﬁent Funding Agency under Paragraph 8.2.4 above in a manner that
is fair and equitable under the c1rcumstances
9. Effective Date and Term Thls Agreement shall be in force and take effect upon
execution by the partles and shall remam in effect unless nullified under Paragraphs 3.1
or 3.2 of this Agreement or untll .-terinl'nated in accordance with Paragraphs 8.1 through
8.3 of this Agreement. |
10. Successors. This Agreement shall be bindin.g_,upon and inure to the benefit of the
Parties and their successors. This Agreem'en-t."ere_e:lfes no rights in and may not be
enforced by any other person, corporation; .'parfne_rsnip',i governmental body, or other
entity whatsoever. ¢
11. No Waiver for Failure to Enforce. No failure toenforce any provision of this
Agreement shall be deemed to waive the right of either PaIty to en_f;e:ree such provision or
any other provisions of this Agreement in the future. v |
12. Complete Agreement. This Agreement and its Exhibits andaPurehaseand Sale
Agreement between State Parks, the Tribe and TPL contain the comple.te:.-ietutérnenf;e-f -Ine
understanding of the Parties with respect to the subject matter of this AgreenientL ' There -
are no other representations, agreements, or understandings, oral or written, by the Partles

relating to the subject matter of this Agreement that are not fully expressed in this

T
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" “Agreement and its Exhibits and the Purchase and Sale Agreement. Each Party

' acknowledges and represents to the other Party that it is executing this Agreement solely
1nrehance upon its own judgment and knowledge and that it is not executing this
Azgfe'emercit__g'.oa_'s'_ed__upon the representation or covenant of the other Party, or anyone acting
on s.uch'i Party’s 1pﬂ_eh.al__f, except as expressly stated herein. Each Party represents to the
other Party thaf.;he}.p_e.r'sdr__l__executing this Agreement and its Exhibits on its behalf is duly
authorized to execute"é-eiﬂ-Agreement and Exhibits.
13. Construction. Th1s Agreement has been freely and fairly negotiated by the Parties
hereto and has been revwwed by legal counsel for each of the Parties, each of whem has
had the full opportunity to modlfy the draftsmanshxp hereof, and, therefore, the terms of
this Agreement shall be construed. and 1nterpreted without any presumption or other rule
requiring constructional interpretatio’n__'_ against tpe_ Party causing the drafting of the
Agreement, The construction consistent wnhthe terrns of this Agreement that best
furthers the purposes of this Agreement shall be the- preferred construction.
14, Liability to Government Funding Agencies for Vlolatmn of Grants. For purposes
of this Paragraph 14, “Government Funding Agency _C}_aim means a claim by a
Government Funding Agency for reimbursement or other ;eiief 'ari.ei:ng from one or more
of the grants used to acquire Kiket Island. Except as other\mse.prowded 1n Paragraphs
8.2 or 8.3 above, the Tribe shall be liable for a Government F undlng Agency Clalm only
to the extent such claim arises from a material breach by the Tribe of: (a) thlS Agreement
the Co-Management Agreement, or the Right-of~-Way and Access Agreeme‘r_lt-;j“. or. (b) a’

term or condition of a grant to which the Tribe has separately agreed in writing' to be

bound. Except as otherwise provided in Paragraphs 8.2 or 8.3 above, State Parks shall be_:..

L Ll
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e *_1ia51e for a Government Funding Agency Claim to the extent such claim arises from a
| -"'ma"terié.l breaJch by State Parks of: (a) this Agreement, the Co-Management Agreement or

the nght—of Way and Access Agreement; or (b} a term or condition of a grant used to

acqulre Klket Island

15. Other Loss and Llablllty “Claim” as used in this Paragraph 15 means any financial
loss, claim, Su1t act10n damage, or expense, including but not limited to attorney’s fees,
court costs and litigatrén ---expenses attributable to bedily injury, sickness, disease or
death, or injury to or destructlon of tanglble real or personal property (including but not
limited to Kiket Island any bulidmgs attached thereto, and the Kiket Island Tidelands)
including loss of use resultlng 'the_gefrom, .but does not include a Government Funding
Agency Claim as defined in Paragraphld, ..:abiove. Each Party shall be responsible for any
Claim arising from its performance OfthlS Agreement, the Co-Management Agreement,
or the Right-of-Way and Access Agreement or 'fr.o'rﬂns..'i_t.é:_:;perfonnance of activities required
or authorized by such Agreements to the exfé'nt: such Clafm- arises from the tortious acts
or omissions of the Party’s own employees, ofﬁcerér;_ sr_ gg__en:cg.?'in the performance of such
Agreements or activities. Neither Party shall be considéféd:thgé.;gén:t:of the other Party in

performing such Agreements or activities.

WASHINGTON STATE PARKS AND RECREATION COMMISSION

Date: (041‘7, ! I D
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e --_':_:'_SWINOMISH INDIAN TRIBAL COMMUNITY

BA*M Date: & -3 -10

Bnan Cladoosby Chairman
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Exhibit A
KIKET ISLAND CO-MANAGEMENT AGREEMENT

1 bEFTN.ITIONS.

-.'_1.1. The definitions set forth in Paragraph 1 of the Kiket Island Agreement are
hereby incorporated and shall apply for purposes of this Agreement.

1.2.#Consensus - Decision” means a decision endorsed by every member of the
Management Board

1.3. “Tribal Treaty Rights” means the rights reserved to the Tribe in the Treaty of
Point Elliott, includirig certain rights to hunt, fish (including shellfish), and gather natural
resources within and \mthout the Swinomish Reservation.

2. KIKET ISLAND MANAGEMENT BOARD.

2.1. Upon completion ‘of the conveyances described in Paragraph 3 of the Kiket
Island Agreement, the Parties will establish the Kiket Island Management Board to co-
manage the development, operation and maintenance of a public park on Kiket Island, as
required by Paragraph 4 of the Kiket Island Agreement.

2.2. The Management Board WIll 1n1t1ally be comprised of three representatives of
State Parks and three representatives of the Tribe; totaling six members. The Parties may
increase or decrease the total number of members by mutual agreement, provided that
equal representation between the Parties is mamtained

2.3. Upon notice to the other Party, each Party shall have complete and unfettered
discretion to appoint and remove its representatives on the Management Board, and to
designate alternate representatives who may participate fully in-meetings when a regular
representative is absent. Each Party’s representatives shall work closely with their
respective Party’s governing bodies such that the representatives’ participation on the
Management Board fairly represents their respective Party’s 1nterests

2.4. Each Party will designate one of its Management Board representatives as a co-
chairperson. The co-chairpersons shall be jointly in charge of ‘calling and conducting
meetings and authenticating minutes. However, the co-chairpersons may agree that the
responsibilities of the chair will alternate between the co-chairpersons.

3. MANAGEMENT BOARD FUNCTIONS.
3.1. The Management Board will examine all proposals, initiatives, under__takinga, o

activities, and other matters relating to the development, operation and maintenance of a.' _
public park at Kiket Island, except for those matters set forth in Section 7 below, o

provided that the Tribe will inform the Management Board of its plans for Tribal~ .-

management and use of the Kiket Island Tidelands but such plans shall not be subject to” |

i
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" -deliberation or Consensus Decision-Making by the Management Board except as

' otherwise expressly provided in the Kiket Island Agreement, this Agreement, or Right-
-/ ofWay and Access Agreement.

3 2. Matters to be addressed by the Management Board pertaining to a public park at
Klket Island wﬂl include, but not be limited to, the following:

h 3 2 1 The name of the public park, taking into consideration the requirements of
WAC 352-16:010 as. in force on the date of execution of this Agreement and attached
hereto as Exh1b1t 1

3.2. 2 Developm’ént approval, implementation, review and modification of a
Joint Purpose and ObjeCtIVGS Statement and Master Management Plan;

3.2.3. Identiﬁcatlon protecuon, preservation and/or enhancement of natural
ecological habitat and culturally significant sites and other cultural resources;

3.2.4. Development; design, location and maintenance of park facilities,
including but not limited to. recreational facilities, water and sewage facilities, and
parking facilities (including the p0531b111ty of either Party or both Parties acquiring
additional property off-site for parking purposes);

3.2.5. Terms and conditions for access to and use of Kiket Island by the general
public, guided tour groups, or invited guests, mcludlng access to and use of the Kiket
Istand Tidelands by non-Tribal members to-the extent authorized by the Right of Way
and Access Agreement attached as Exhibit B to the Kiket Island Agreement;

3.2.6. Advertisement and promotion of the pubhc park including signage;

3.2.7. Annual work plans setting out work to. be done and means of
accomplishing it, including staffing requirements, budgets and expendltures of both
Parties; : :

3.2.8. Subject to Section 7 below, enforcement of apphcable Federal State and
Tribal law on Kiket Island and the Kiket Island Tidelands; : _

3.2.9. Procedures for dealing with possible emergencies cenceming' pﬁblic safety
and security and threats to natural and cultural resources on Kiket Island and the Kiket
Island Tidelands; - _

3.2.10. Subject to Paragraph 3.4 below, provision of assistance” to’ Tr1bal

members, Tribal member-owned businesses, and Tribally-owned businesses to"take
advantage of the full range of economic opportunities associated with the development ¥

operation and maintenance of a public park at Kiket Island;

3.2.11. Procedures for conducting the business of the Management Board; and

M
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3.2.12. Development of a recommended operating budget that reflects the cost of

' .""_operatlng a public park at Kiket Island, which shall be submitted to the Parties at least

: 'annually on a schedule that js consistent with the Parties’ respective budgeting processes,
" and. Wthh shall not be binding on the Parties until they both approve the budget as
presented or modlﬁed in accordance with Paragraph 4.2 below.

3.3. In the spmt of full and frank disclosure, the Parties agree that they will refer any
proposal ‘initiative, undertaking, activity or other matter that affects the development,
operatlon and maintenance of a public park at Kiket Island, except for those matters set
forth in Section 7 below, to the Management Board for deliberation and appropriate
action, provided that the Tribe will inform the Management Board of its plans for Tribal
management and use of the Kiket Island Tidelands but such plans shall not be subject to
deliberation or Consensus Decision-Making by the Management Board except as
otherwise expressly provided.in the Kiket Island Agreement, this Agreement, or Right-
of-Way and Access Agreement. .

3.4  All decisions of the Management Board and all actions of the Parties with
respect to the development, operation-and maintenance of a public park at Kiket Island
shall be subject to and consistent with the Kiket Island Agreement and applicable law.
The Parties recognize that there may be conflicts between State and Tribal law governing
employment, procurement and contracting and will seek to comply with all applicable
law to the maximum extent practicable.. As a general matter, employment, procurement
and contracting by the Tribe shall be goverried by Tribal law, and employment,
procurement and contracting by State Parks shall be governed by State law, provided that
State Parks shall comply with applicable Tribal law governing employment, procurement
and contracting on the Swinomish Reservation where it does not conflict with State law
in a circumstance in which the applicable State law is not preempted by Federal or Tribal
law. . _

4, MANAGEMENT BY CONSENSUS.

4.1. The members of the Management Board shall strive in- a.constructive and
cooperative manner to achieve a Consensus Decision on any.particular proposal,
initiative, undertaking, activity or other matter (collectively, a matter or matters) properly
referred to it. : ST

4.2, A Consensus Decision shall be deemed to be a recommendation to.the Tribe and
State Parks. Each Party’s representatives on the Management Board shall- designate the
appropriate official, agency or department of such Party to whom such recommendation
shall be forwarded, identify any steps required to approve such recommendation; and:
identify the time within which the Party must approve or disapprove - the -
recommendation. The referral, any such required steps, and the time for approval or -

disapproval shall be noted in the Management Board’s minutes. During the course’of the =
referral process, the Management Board will, if requested by either Party, discuss the .~ *.

matter further. Upon the conclusion of the referral process, if there is no objection by

LT
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o -either Party and any required steps have been taken to approve the recommendation, the
" “Consensus Decision will be deemed to have been approved by the Parties and may then

' be implemented by the appropriate Party or Parties.

' 4.3. In the event of a clear and final disagreement of Management Board membets on
a matter, that matter and ajl related matters will be held in abeyance and will be referred
to the Dlrector of State Parks and the Tribal Chairman to attempt to reach agreement on
the matter in good faith, The Parties may request the assistance of an agreed neutral third
party or parties in attempting to reach an agreement, but shall not be bound by the
recommendation(s) or decision(s) of such third party or parties unless each Party agrees
in writing in advance to be bound.

4.4. A matter and all related matters held in abeyance under Paragraph 4.3 above will
be set aside from thé normal-business of the Management Board until such time as the
members receive instructions. from their respective authorities demonstrating that the
Parties have reached agr‘eemeni’oﬂ the matter.

4.5. A matter and ail related matiers set aside under Paragraph 4.4 above will not
reduce or fetter the obligation and ability of the Management Board to continue to
deliberate in good faith and to strive.to achleve Consensus Decisions on other matters in
accordance with this Section 4. ' :

5. AGREED MANAGEMENT OBJECTIVES.

5.1. The Parties agree that the decisions.of the Management Board, including
development, approval, implementation, review and modification of a Joint Purposes and
Objectives Statement and Master Management Plan,-shall. be subject to the following
management objectives for a public park at Kiket Island

5.1.1. To actively preserve, protect, and enhance natural ecological habitat on
Kiket Island and the Kiket Island Tidelands and to manage Kiket Island and the Kiket
Island Tidelands so as to protect the quality of Nearby Marine Waters for the benefit of
native species (including but not limited to threatened and endangered spemes)

5.1.2. To promote the healthy functioning of 1mportant near-shore habitat
corridors for birds, fish, and marine mammals that migrate through K1ket Island, the
Kiket Island Tidelands, and Nearby Marine Waters; ;

5.1.3. To facilitate scientific research regarding the natural values and functlons
of Kiket Island, the Kiket Island Tidelands, and Nearby Marine Waters; including

scientific research related to the establishment of a moorage exclusion zone 1n Nearby :

Marine Waters;

5.1.4. To respect and sustain the continuity of Tribal culture and facilitate 'Tribel
spiritual and cultural activities and the exercise of Tribal Treaty Rights at Kiket Island, .~ ~.

the Kiket Island Tidelands, and Nearby Marine Waters as set forth in Section 7 below;

I
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_5.1.5. To preserve, protect, and encourage respect for culturally significant sites
' ."'and other cultural resources on Kiket Island and the Kiket Island Tidelands;

51, 6 To provide opportunities for low-intensity, non-consumptive, and
managed pubhc recreational and educational use of Kiket Island, the Kiket Island
Tidelands; and Nearby Marine Waters, while avoiding damage to such lands and waters
that would Tesult from diffuse, intensive, and/or unmanaged public use of such lands and
waters, and mlmmlzmg and remediating any damage that does occur; and

51.7. T-c _prowde programming and facilities to inform and educate the public
about the natural and cultural history of Kiket Island and how to care for its future.

5.2. Subject to Section 7-below, the Parties and the Management Board shall make
preservation and protectlon of Kiket Island, the Kiket Island Tidelands, and Nearby
Marine Waters the primary:- pnonty, with recreation and education at Kiket Island and the
Kiket Island Tidelands bemg a secondary priority.

6. AGREED USE LIMITATIONS

6.1. The Parties agree and the'.gl-ecisi'c_')_ns of the Management Board shall be subject to
the following limitations on the use of Kiket Island and the Kiket Island Tidelands:

6.1.1, No person may use the Kiket Island Tldelands except as authorized by the
Tribe. For persons other than Tribal members or Tribal employees acting within the
course and scope of their employment, such Tribal authorization must be contained in
either (a) a nght-oﬂN ay and Access Agreement with State Parks that has been approved
by the Secretary and is in good standing or (b) other valid. written Tribal authorization.
For Tribal members and Tribal employees acting within the course and scope of their
employment, the form of such Tribal authorization shall be detenmned by the Tribe;

6.1.2. The only uses of Kiket Island by the Paﬁ:ies and_'of the Kiket Island
Tidelands by State Parks that shall be permitted are: (a) preservation, protection and/or
enhancement of natural ecological habitat or culturally significant sites and other cultural
resources; (b) scientific research; (c) the exercise of Tribal Treaty Rights and the conduct
of Tribal Spiritual and Cultural Activities as set forth in Section 7- below; (d) low-
intensity, non-consumptive, and managed public recreational and edueatlonal activities;
(e) non-commercial use consistent with the Master Management Plan-and. approved by
the Management Board of the facilities currently located on the westérn end of Klket
Island; and (f) administrative, maintenance and enforcement functions; o

6.1.3. Persons who are not members or authorized employees of the Tribe"-éhaIl .
be prohibited from hunting, fishing (including shellfishing), or gathering any. natural = -

resource on or from Kiket Island or the Kiket Island Tidelands, except as permittedby = -
WAC 352.28.030 as in force on the date of execution of this Agreement and attached -_ P

hereto as Exhibit 2;
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. 6.1.4. With limited exceptions to be developed by the Management Board, the

. _""uSe of Kiket Island by the Parties and of the Kiket Island Tidelands by State Parks shall

- 'be limited to day use only except as authorized on a case-by-case basis by the
Management Board or as permitted under Section 7 below;

-6, 1 5 “With limited exceptions to be developed by the Management Board,
mcludmg uses associated with administrative, enforcement, and emergency functions, the
exercise of Tr__1ba1 Treaty Rights, the conduct of Tribal Spiritual and Cultural Activities,
and the non-commercial use of the facilities currently located on the western end of Kiket
Island, the Parties will limit the use of vehicles on Kiket Island and the Kiket Island
Tidelands to ‘non-motorized and electric vehicles, limit all vehicles (including bicycles
and the like) on Kikét.Island to established roads, and prohibit the use of any vehicles
(including bicycles and the liké) on the Kiket Island Tidelands;

6.1.6. Persons who are not members of the Tribe, authorized employees of the
Tribe or State Parks, or Jaw enforcement or emergency personnet shall be prohibited from
accessing Kiket Island or the Kiket Island Tidelands with gasoline- or diesel-powered
boats and from anchoring any boats on the Kiket Island Tidelands or in any other
moorage exclusion zone established pursuant to this Agreement; and

6.1.7. Public access to sensitive nearshore habitat areas for forage fish and
salmon will be restricted during critical spawning and rearing seasons, with specific
habitat areas and seasonal timing of such restrictions determined on the basis of multiple
sources of on-site habitat data, including but not 11m1ted to the May 2008 Pentec Kiket
Island Biological Assessment. _

6.2. It shall be the responsibility of each P'afty't'e "pi-ohibit the activities proscribed
under Paragraph 6.1 above with respect to all persons subject to that Party’s jurisdiction
and control. o

6.3. Subject to the provisions of Section 7 below, it shéli' be the résponmbility of each
Party to adopt rules or other enforceable measures to manage ali boat access by persons
subject to that Party’s jurisdiction and control: .

6.3.1. To minimize disturbance to the Kiket Island Tldelands and to eel grass
beds, benthos, and sheilfish beds; o .

6.3.2. To prevent decertification of the Swinomish growing area.asa. commer01a1
shellfish harvest area by the Washington State Department of Health; T e

6.3.3. To limit as much as possible the areas in which boats are landed and =
placed by visitors to Kiket Island; and : g

6.3.4. To prevent interference with the exercise of Tribal Treaty Rjghts, :_

including but not limited to beach seining and harvesting shellfish.

TAREUARAURHn
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* 6.4. It shall be the joint responsibility of the Parties to provide law enforcement

' _"'servrces for purposes of enforcing the prohibitions, rules and other measures adopted

. pursuant to Paragraphs 6.2 and 6.3 above. In order to fulfill this responsibility, the
' Parties, workmg through the Management Board, shall develop, enter into and implement
cooperatlve law enforcement agreement. However, in the absence of such an
agreement, nothmg in this Agreement shall prohibit either party from providing law
enforcement ‘Services to enforce the prohibitions, rules and other measures adopted
pursuant ‘to Paragraphs 6.2 and 6.3 above to the full extent of its law enforcement
authority. In exercising its law enforcement authority, State Parks will refer violations by
Tribal members to“the Tribe for prosecution or referral to the United States unless and
until the Tribe declmes 1n 'writing, the opportunity to prosecute or refer such violations.

6.5. If the Parties a are unable to fulfill their separate responsibilities under Paragraphs
6.2 and 6.3 above or their Jomt responsibilities under Paragraph 6.4 above, the Parties
shall temporarily prohibit all access to Kiket Island (except for access by employees of
State Parks or the Tribe or law enforcement or emergency personnel) to the extent
necessary to enforce the prohibitions set forth in Paragraph 6.1 above or to prevent
damage to the ecology or matural or cultural resources of Kiket Island, the Kiket
Tidelands or Nearby Marine Waters untll they are able to fulfill those responsibilities.

7. TRIBAL TREATY RIGHTS AND TRIBAL SPIRITUAL AND CULTURAL
ACTIVITIES.

7.1. Tribal Treaty Rights and Tribal Spmtu'al. and Cultural Activities on or from Kiket
Island, the Kiket Island Tidelands, and Nearby Marme Waters include but are not limited
to the following: e

7.1.1. Hunting or trapping of land mammals and wate_tfowl;

7.1.2. Fishing and shellfishing;

7.1.3. Gathering of plants or plant materials used for sprrrtual ceremonial, or
medicinal purposes; .

7.1.4. Gathering of culturally significant Tribal foods;
7.1.5. Conducting ceremonies of spiritual, ceremonial, or cultiira'_l__.-j:s':igniﬁcan_ce;
7.1.6. Seeking spiritual and cultural inspiration; and

7.1.7. Traveling into and within Kiket Island, the Kiket Island Trdelands and =
Nearby Marme Waters and use of shelter and facilities on Kiket Island in the pursult of i/
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7.2, Notwithstanding any other provision in this Agreement, State Parks agrees notto -

" interfere with or regulate, or attempt to interfere with or regulate, the exercise of Tribal
*  Treaty Rights or the conduct of Tribal Spiritual and Cultural Activities on or from Kiket

- Island, the Kiket Island Tidelands, or Nearby Marine Waters, except as specifically
prowded in this Section 7.2 Any allegation of such interference shall be addressed
through the dispute resolution process set forth in Paragraph 5 of the Kiket Island
Agreernent and, if not resolved by the Parties through that process, may be the subject of
litigation: under Paragraph 6 of the Kiket Island Agreement, but shall not be grounds to
terminate this Agreement or the Kiket Island Agreement unless the court finds that State
Parks’ managers knew or should have known of the interference and failed to prevent it.

7.3. Notmthstandmg any other provision in this Agreement, the exercise of Tribal
Treaty Rights and the conduct of Tribal Spiritual and Cultural Activities on or from Kiket
Island, the Kiket Island Tidélands, or Nearby Marine Waters is not subject to deliberation
before the Management Boa':d and is not subject to a Consensus Decision of the
Management Board, e'xc-ept tha{': ’

7.3.1. The Tribe agrees to prohlblt hunting and trapping of land mammals and
waterfow! by its members on or from Kiket Island, absent the deliberation and a
Consensus Decision of the Managemcnt Board;

7.3.2. The Tribe will plioyi.cle.. State Parks 24-hours advance notice before
permitting its members to access Kiket Island by road at night; and

7.3.3. Overnight use of shelter and faéilitiéé:dy Kiket Island by Tribal members
will be subject to the deliberation and a Consensus Decision of the Management Board,

7.4 Notwithstanding any other provision in this Agreement, the Tribe’s exercise of
Tribal Treaty Rights and Tribal Spiritual and Cultilré.l Activities on Kiket Island shall be
subject to the provisions of any deed restrictions or restnctwe covenants jointly filed by
the Parties with respect to Kiket Island. :

8. FUNDING.

8.1.  Except as otherwise agreed by the Parties, the Parties shall contribute equally
to the site-specific costs of developing, operating and maintaining a public-park at Kiket
Island. An illustrative list of the types of costs that are and are not sub]cct to this cost-
sharing requirement is attached hereto as Exhibit 3. The Parties~may fulfill. their
obhgatwns under this Paragraph through in-kind contributions (if mutualty- agreeable)
securing grants from third parties, or their own financial contributions. After reviewing,
making modifications (if any) to, and approving a budget recommended by the:
Management Board, each Party shall determine how best to fund the budget consistent -
with its cost-sharing obligations under this Paragraph. The Parties may develop billing.* =
procedures and/or set up joint operating accounts to facilitate receipt of funds or payment ~ -~

2 State Parks cannot bind other state agencies to any interpretation of law or treaty rights as they affect

Nearby Marine Waters.
U
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A “of éxpenses. Consistent with the Government Funding Agency requirements, the Parties
" “acknowledge that all revenue raised through the operation of the property shall be used to
{ cover Operating costs.

9. SELECTION OF EMPLOYEES. Subject to the provisions of Paragraph 3.4 above:

9 1. In accordance with Paragraph 3.2.10 above, the Parties intend to assist Tribal
members “Tribal ‘member-owned businesses and Tribally-owned businesses to take
advantage of the full range of economic and employment opportunities associated with
the devclopmcnt opcratlon and maintenance of a public park at Kiket Island.

9.2. Statemcnts of ‘qualifications for the selection of employees for positions at
Kiket Island will recognize the importance of an ability to work effectively in support of
the objectives set forth in this Agreement and the Kiket Island Agreement and, where
appropriate, will require knowledge and understanding of Tribal heritage and culture.

WASHINGTON STATE PARKSAND RECREATION COMMISSION

SWINOMISH INDIAN TRIBAL COMMUNITY

m. fuon C“bmﬂ; Date:
M. Brian Cladoosby, Chairm

(T
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EXHIBIT 1

" WAC 352-16-010
Nammg and ciasszj" cation of state park areas — Commission action.

(1) AiI areas dedlcated for public park purposes, excluding separately located administrative areas, and
under the ownership- and/or management of the Washington state parks and recreation commission, shall
be defined as state park areas.

(2) The official némé. .df any state park area shall generally include in it the term “state park."
(3) The official namlng of any. state park area shall be the function of the commission: Provided, That the

commission may not changé any name established by the legislature, including specified conservation
areas, seashore consewatlon areas and other recreation and open space areas.

(4} The official land c}ass:fcatlan or. rec!assn" ication, of any state park area, pursuant to WAC 352-16-020,
shall be the function of the, commlssmn ‘Provided, That the director shall have authority to manage, on an
interim basis, state park areas ln accordance with any appropriate land classification prior to final
commission R e action.

{5) Any named or unnamed state park arga'“r'ﬁ_ay have one or more land classifications within its boundary.

(6) Land classifications defined in this chap__tef s_hail':ép'ply throughout Title 352 WAC,

IR
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EXHIBIT 2

.’"_WAc 352-28-030

L Harvesr of edables

Nonmanne ed:b!e plants and edible fruiting bodies, including mushreoms, shall be managed by the agency
in‘accordance with WAC 352-28-010. The commercial harvest of edibles is not allowed on park lands. The
harvest of edlbles for personal consumption, or scientific or educational projects, is subject to the following

condmons

{1} Persona! consumptton The recreational harvest, possession, or transport of edible plants and edible
fruiting bodies mcludlng, but not limited to, mushrooms, berries, and nuts, is allowed up to an amount of two
gallons per person.per-day; uniess otherwise posted at the park. The harvest amount may be comprised of
one or more species.”The harvest may occur within the following park classificafion areas: Recreation,
resource recreation, natural, .natural forest, heritage, or in parks not yet classified. No harvest of edible
plants or edible fruiting-bodies, including mushrooms, is allowed within a natural area preserve. This rule is
not intended to . fimit. - federally reserved tribal  rights, including treaty  rights.

(2) Scientific or educational projects: The harvest of edible plants and/or edible fruiting bodies, including
mushrooms, for scientific er educational..projects is subject to an approved agency research permit as
described in WAC 352-28-040. The approval shall specify a harvest amount not to exceed the minimum
quantity necessary for the purposes- of the preject The harvest may occur within all park classification areas.

(3) Harvest techniques that mvolve rakmg or other techniques that have the potential to degrade park
natural or cultural resources are prohablted :

(4) The director or the designee of the dlrector may close, temporarily close, or condition public access to
certain park areas for recreational harvesting of edibles upon finding that the activity degrades or threatens
to degrade the park's natural or cultural resources, or to prolect public health, safety, and welfare. Such
closure shall be posted at the entranceto the park area affected and at the park office.

)mlmlmW!!NL“!WML[\MNM\m
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EXHIBIT 3

' _’:The followmg list illustrates the types of site-specific costs that are and are not subject to

. _the -Parties’ cost-sharing agreement under Paragraph 8.1 of the foregoing Co-
' Management Agreement. The Parties have not yet authorized any of the items on this

list, and any such authorization is subject to all of the provisions of the Kiket Island
Agreement and its attachments (including the Co-Management Agreement and the Right-

of- Way and Access Agrcement)
Types of CapltalfDevelopment Expenses to Be Shared by the Parties:
Gate and Lock -
Create and Install Slgns
Develop Trails .
Parking Facilities
Fill in Swimming Pool
Development of Visitor Cente;
Sanicans for Visitor Center
Improved water and wastewater capacity-: l_
Improve Road |
Replace Portion of Road with Bridge
Types of Operating Expenses to Be Shared by the Parties
On-site resident manager/park ranger
Additional park rangers
Trail maintenance
Spartina/invasive species control
Beach clean-up
Other maintenance and/or restoration of natural areas

Maintenance of residence/visitor center

(WlmWIW/WWM
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) Maintenance of residence on Fidalgo Island parcel
£ Pubhc education programs
Samcan :.-hlqintenance and service
Solxdwaste removal

Firé. serviéé_ o :
Police seﬁriéé =y

Excluded Items (Eéich__ ng Bears Its Own Costs)
Support staff at D;eégptign.'P:as_s_:_.State Park, Parks headquarters, or Tribal Offices
Legal and Accounting T
Insurance: land title, propé&yliﬁ_s:;,fl.iia.bilijcy
Any other overhead expenses .- o
Meetings of Management Board andPart1c1pat10n on Management Board

Advertising and public relations

T TR
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Exhibit B — Right of Way and Access Agreement

' 'WHEN RECORDED, RETURN TO:
. Washington State Parks and Recreation Commission
~ Atin: Director

1111 Israel Road Southwest
Olympia, Washington 98504

RIGHT OF-WAY AND ACCESS AGREEMENT

GRANTOR: UNITED STATES OF AMERICA FOR AND ON BEHALF
OF THE SV‘[IN_OM_ISH INDIAN TRIBAL COMMUNITY

GRANTEE: WASHINGTON.“ STATE PARKS AND RECREATION
COMMISSION.

SHORT LEGAL: Tidelands adjacent to GL 2,.20-34-2E WM; Tidelands adjacent to
GL 5,6,7,8 &9, 21-34- 2E WM and Tidelands adjacent to Ptn.
GL 2, 21-34-2E e

PARCEL NOs: Tidelands adjacent to P20573 P20576 and P20603

1. RIGHT-OF-WAY AND ACCESS AGREEMENT

1.1. Parties. The Parties to this Right-of- Way and Access Agreement are the
UNITED STATES OF AMERICA FOR AND  ON BEHALF OF THE
SWINOMISH INDIAN TRIBAL COMMUNITY, a federally recognized Indian Tribe
organized pursuant to Section 16 of the Indian Reorganization Act of 1934 (25 U.S.C. §
476) (hereinafter “the Tribe”), owners of Trust lands located within the exterior
boundaries of the Swinomish Reservation, acting by and through the Superintendent,
Puget Sound Agency, Bureau of Indian Affairs, Department of the . Interior, under
authority contained in 209 DM 8, 230 DM 1, 3 JAM 4, 4a pursuant to the provisions of
the Act of February 5, 1948 (62 Stat. 17, 25 U.S.C. §§ 323-328) and Part 169; Title-25
Code of Federal Regulations, and the WASHINGTON STATE PARKS AND
RECREATION COMMISSION, an agency of the State of Washington (“State Parks”) "

1.2. For and in consideration of the promises, covenants and agreements contamed v

herein and in the “Agreement Between Washington State Parks and Recreation . -
Commission and Swinomish Indian Tribal Community Regarding the Acquisition of

Kiket Island and the Development, Operation and Maintenance of a Public Park on Kiket

WAARAT
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7 Island” (incorporated herein by reference and attached as Exhibit 1)(“Kiket Island

| =:_'Jeé,grae:ment”) and other valuable consideration in hand paid, the Parties agree as follows.

1 3. Legal Descriptions.

1.3 1. Kiket Tsland. The land commonly known as Kiket Island is located
entlre}y Wlthm the exterior boundaries of the Swinomish Reservation and is legally
descnbed as fo]lows

Parcel A

Govemment Lo.t' 2-- in Section 20, Township 34 North, Range 2 East, WM,

ALSO, Govemment Lots 5, 6, 7, 8 and 9 of Section 21, Township 34 North,
Range 2 East, W M. ;

TOGETHER WITH a nbﬁ-’"exclusive easement for ingress, egress and utilities
over the South 60 feet of Govcmmcnt Lot 2, Section 21, Township 34 North,
Range 2 East, W.M.

Situate in the County of Skagit, _gSta:t'é of Washington.
Parcel B: ..

The South 410.32 Feet of Govétﬁment_ Lc'J_"t_':“:?;_ in Section 21, Township 34 North,
Range 2 East W.M, EXCEPT the East 30 feet for road.

Situate in the County of Skagit, State of Washington.

Notwithstanding anything in the foregoing legal deécfiption io'the contrary, Parcel A and
Parcel B do not include any Tidelands or any right, t1tle or. 1nterest of whatsoever nature
the same may be, in or to any Tidelands. : :

The approximate location of Parcel A and Parcel B is shown on the map incorporated
herein by reference and attached hereto as Exhibit 2. ' :

1.3.2. Tidelands.

1.3.2.1.As used in this Agreement, “Tidelands” means all lands adjacent to or
surrounded in whole or in part by Parcel A and/or Parcel B that are or were. continuously
ot intermittently submerged beneath waters subject to the ebb and flow of the tides, and
that lie between the line of mean high tide and the line of exireme low water, and- 1nclude g

the bed of the saltwater lagoon surrounded in whole or in part by Parcel B. For purposes .
of this definition of Tidelands, the line of mean high tide is determined by taking the . -

mean of all high tides, including spring tides and neap tides, over a complete tidal-cycle o

of 18.6 years and is ambulatory, changing location in response to erosion and accretion gs.~

well as changes in tidal elevations. However, except as otherwise provided by applicable -
law, if the line of mean high tide is seaward of where it would be in the absence of a

W
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:huihan—made assemblage of materials or other human-made alteration, then the landward
“boundary of the Tidelands is where the line of mean high tide would be in the absence of

~  such dssemblage or alteration.

: B I .3.2.2.The Tidelands are owned by the United States of America in trust for
the Tnbe

1 3 3 Klket Island Road. An existing road provides access to Parcel A and
Parce} B (“Road™).. The Road crosses Parcels A and B and may cross T idelands.’ The
Road is lcgall}{_des.cnbed as follows:

Road: '

A 30 foot w1de easement lying over and across a portion of Government Lots
2 and 9, Section 21, TOWI‘lShlp 34 North, Range 2 East, W.M., and adjacent
Tidelands, if any; being 15 feet on each side of the following described
easement centerling which follows an existing gravel road, shown on the
survey dated May 27 2010 mcorporated herein by reference and attached
hereto as Exhibit 3 : S

Commencing at the cornér common to Government Lots 2, 3 and 9,
monumented with a 1 3/4" diameter axle, from which the east quarter corner
of Section 21 bears south 88°28'13" east 1327.52 feet, thence north 00°28'34"
east, along the line common to Government Lots 2 & 9, 10.26 feet to the
center of an existing gravel road and the point of beginning; thence north
88°11°10" west 100.43 feet to a point-of curvature, concave to the south, from
which the radius point bears south 01°48'50" west 300.00 feet, thence
westerly along said curve through a central angle of 26°1525" a distance of
137.48 feet to a point of tangency; thence south 65°33'25" west 99,70 feet to a
point of curvature, concave to the southeast, frori which the radius point bears
south 24°26'35" east a distance of 200.00 feet; thence southwesterly along
said curve through a central angle of 20°23'26" a distance:of 71.18 feet to a
point of reverse curvature, concave to the northwest, from which the radius
point bears north 44°50'01" west 220.00 feet; thence southwesterly along said
curve through a central angle of 6°19'02" a distance of 24.26 feet toa point of
tangency; thence south 51°29'01" west 75.00 feet, to. the end of this
description, from which the point of commencement bears north 69954 59’
east, 490.12 feet : - :

TOGETHER WITH a 30-foot wide easement as shown on the. ..éé'éétﬁegnt'
exhibit map, lying over and across Tidelands, if any, along the south 30 feet of -
Government Lot 2, Section 21, Township 34 North, Range 2 Fast, WM. .

3 The Parties disagree whether the Road is located, in part, on a portion of the Tidelands. State Parks
contends no portion of the Road is located on Tidelands. The Tribe contends some portions of the Road are

R wmmw
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~"/ 7 1.4, Right of Way and Access.

7 L#d. Subject to and conditioned upon the terms set forth hereinafter and in the
" Kiket Istand Agreement and its Exhibits, State Parks is authorized to use the following
described. real property (“Kiket Island Tidelands Property” herein) in Skagit County,
Washmgton

TIDELANDS ABOVE DESCRIBED, INCLUDING BUT NOT LIMITED TO
TIDELANDS UNDERLYING THE ROAD.

1.4.2. State"Parks"'use of the Kiket Island Tidelands Property shall be consistent
with all terms and conditions related to scope, time and manner of use as set forth in the
Kiket Island Agreement and its Exhibits, including but not limited to the Kiket Island Co-
Management Agreement and any plans developed and approved pursuant to that
Agreement. & A

1.4.3. State Parks’ rights under this Agreement are subject to existing authorized
uses of the Kiket Island Tidelands Property (including any existing use for a Tribal or
Bureau of Indian Affairs roadway and for the installation, operation and transmission of
utility services by the Tribe and/or by third parties, including Tribal utilities, water,
sewer, electric, natural gas, television, telephone fiber optic and data).

1.4.4. No other use of the Klket Island” Tldelands Property by State Parks is
authorized by this Agreement without the prior express written consent of the Tribe, and,
if necessary, an approved amended Right-of-Way and Access Agreement. Any use of the
Kiket Island Tidelands Property by or under the-authority of State Parks that is not
explicitly authorized in this Agreement is strictly prohibited.:

2. EFFECTIVE DATE AND TERM.

2.1. This Agreement shall take effect upon the occurrence of all four of the following
events: _ . :

2.1.1. Execution of the Kiket Island Agreement and Exh1b1t A thereto by State
Parks and the Tribe; -

2.1.2. Execution of this Agreement by State Parks and the Tr1be _

2.1.3. Approval of this Agreement by the Secretary of the Interlor or hls=
authorized representative; and L :

2.1.4. Complet1on of all of the conveyances described in Paragraphs 3 2 a.nd 3 6

L II(WMWH
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‘2.2. This Agreement shall remain in effect perpetually, unless and untif this
- Agreement is terminated in accordance with Paragraph 20.

3 TRIBE’S USE OF KIKET ISLAND TIDELANDS PROPERTY. The Tribe
“reserves the right to use the Kiket Island Tidelands Property for any purpose not
exphcltly prohlbited by the Kiket Island Agreement and its Exhibits, and State Parks
agrees not to-interfere with the use of the Kiket Island Tidelands Property by or under the
authority- of the Tribe for any purpose not inconsistent with the primary purpose for
which the right-of-way is granted. The Tribe’s use of the Kiket Island Tidelands
Property may include, but is not limited to, use for an existing or future Tribal or Bureau
of Indian Affairs roadway and for the installation, operation and transmission of utility
services by the Tribe and/or by third parties pursuant to Tribal authorization, including
water, sewer, electric, natural gas, television, telephone, fiber optic and data.

4. PERFORMANCE. State Parks will fulfill its obligations as set forth in this Right-
of-Way and Access Agreement in accordance with the provisions of the Kiket Island Co-
Management Agreement, including the provisions for Consensus Decision-Making by the
Management Board formed under that Agreement. The Tribe will participate in good
faith in the Management Board and perform its obligations under the Co-Management
Agreement so as to facilitate State Parks performance of its obligations under this
Agreement. e

5. CLEARING AND OTHER RESOURCE DISTURBANCE.

5.1. State Parks and its employees, agents; contractors (including subcontractors), and
guests shall not cut, trim, remove, dispose of; or otherwise disturb in any way any woody
debris, brush, trees or other vegetation on the Kiket Island Tidelands Property without the
prior written permission of the Tribe, except in reSponse to emergency conditions that
pose an imminent danger to human health or life, in which'case State Parks shall notify
the Tribe as soon as practicable of any action taken’ in response to the emergency
conditions.

5.2. State Parks and its employees, agents, contractors (including subcontractors), and
guests shall not (2) hunt, fish, shellfish, or gather natural resources on the Kiket Island
Tidelands Property (except as allowed by Washington Administrative Code 352.28.030
as in force on the date of execution of this Agreement) or (b) without- the- ‘prior written
permission of the Tribe, deface, destroy, harass, or otherwise disturb in any way any
natural or cultural resources found on or in the Kiket Island Tidelands Property

6. TRIBAL APPROVAL REQUIRED FOR CHANGES TO TIDELANDS AND
ROAD. L

6.1. Except as explicitly allowed under this Paragraph 6, State Parks éind 1ts

employees, agents, contractors (including subcontractors), and guests shall not make any .
changes whatsoever to the Kiket Island Tidelands Property without the prior wrltten'

Jummwmmmwwmwmuum»
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! e *pefmission of the Tribe and, if necessary, an approved amended Right-of-Way and
~Access Agreement.

- 62 Except as explicitly allowed under this Paragraph 6, State Parks and its
" employees; agents, contractors (including subcontractors), and guests shall not make any

changes - whatsoever to the Road (including but not limited to relocating the Road from its
current locatlon as depicted in Exhibit 3, making any changes in the size, extent, design,
or engmeerlng of the Road where currently located on the Kiket Island Tidelands
Property, remeving -or placing fill material or shore stabilization works from or on the
Road or Road revetment, constructing any buildings, structures, or other assemblages of
materials on the Road or Road revetment, or cutting any Road surface) without the prior
deliberation and Consensus Decision of the Management Board established pursuant to
Section 2 of the Kiket Island Co-Management Agreement, and, if necessary, an approved
amended Right-of-Way and Access Agreement. However, State Parks may, without the
prior deliberation and Consensus Decision of the Management Board: (a) take action in
response to emergency: conditions that pose an imminent danger to human health or life,
in which case State Parks shall notify the Tribe as soon as practicable of any action taken
in response to the emergency _condl_tlons and (b) perform minor repair activities on the
Road for the sole purpose of maintaining the Road in its current condition and location
for use under this Agreement and the Kiket Island Agreement and its Exhibits.

7. WORKMANLIKE MANNER " State Parks and its employees, agents and
contractors (including subcontractors) shall exercise the rights conveyed by this Right-of-
Way and Access Agreement in a workmanhke manner

8. PERMITS. Before beginning any work on____the Kiket Island Tidelands Property,
State Parks, its employees, agents, and contractors (ineluding subcontractors) shall obtain
all necessary permits, including all necessary Tribal permits, in connection with such
work. State Parks, its employees, agents and contra,ctors (mcludmg subcontractors) shall
comply with any and all conditions of said permits. )

9. COMPLIANCE WITH LAW. Subject to the provisions of: Paragraph 3.4 of the
Kiket Island Co-Management Agreement, State Parks, -its employees, agents, and
contractors (including subcontractors) shall comply with all applicable Tribal, Federal
and State laws when taking action pursuant to this Agreement or the Kiket Island
Agreement that occurs upon or affects the Kiket [sland Tidelands’ Propetty, 1_nc_lud1ng but
not limited to the Swinomish Tribal Employment Rights Ordinance, STC Title 14,
Chapter 1 and the Swinomish Tribal Employment Rights Ordinance Tax STC Tltle 17,
Chapter 5. e

10. SITE RESTORATION. State Parks agrees:

10.1. Upon request of the Tribe, to restore the Kiket Island Tidelands Property as __

nearly as is possible to its condition as of the date of this Agreement upon the'_ o

termination of this Agreement;

.

Skagit County Auditor
37 6/18/2010 Page 38 of 87 1:39PM



'10 2. If State Parks is authorized to cut, trim, remove, dispose of, or otherwise

_ disturb in any way any woody debris, brush, trees or other vegetation on the

-+~ Kiket Island Tidelands Property under Paragraph 5 of this Agreement, to remove

- .and dispose of all woody debris, brush, trees or other vegetation cut, trimmed,
removed, or otherwise disturbed; and

~10.3. - If State Parks is authorized to make any changes to the Tidelands or the Road
under. Paragraph 6 of this Agreement, to repair such Road, sidewalks, fences,
“culverts, utility lines and any and all other improvements as may be destroyed or
injured by State Parks’ construction work.

11. SOIL CO'NSE'“RVATiON State Parks shall take soil and resource conservation and
protection measures, mcludmg weed control, on the Kiket Island Tidelands Property in
accordance with a plan approved by the Tribe.

12. FIRE CONTROL State Parks will do everything reasonably within its power to
prevent and suppress ﬁres on-or near the Kiket Island Tidelands Property.

13. CULTURAL RESOURCES State Parks agrees that during the term of this
Agreement, if any previously umdentlﬁed cultural resources are discovered within the
Kiket Island Tidelands Property, atiy work on and/or use of the Kiket Island Tidelands
Property that disturbs or threatens-to disturb such cultural resources shall be halted
immediately and the Tribe shall be contacted immediately.

14. EXISTING UTILITIES.

14.1. State Parks agrees to locate all eéxisting-utilities prior to, and avoid any
damage to existing utilities during, use of the rights: granted under this Right-of-Way and
Access Agreement. State Parks shall cooperate with utility owners and/or operators to
arrange for the prompt repair of any such damage;-and shall promptly reimburse the
utility owner and/or operator for the cost of such repair. :

14.2. State Parks shall comply with RCW 19.122 “Undetground Utilities” (or any
future successor of or replacement for RCW 19.122), in connection with this Right-of-
Way and Access Agreement and any activity undertaken pursuant to- th1s Agreement.
Such compliance shall be in addition to, and not a replacement for or-excuse from,
compliance with this Agreement or any otherwise applicable ex1st1ng or futu.re Tnbal
Federal, or State law. : -

15. RESPONSIBILITY FOR EXPENSES & DAMAGES. State Parks’"' shall pay
promptly all compensation for damages caused to the Tribe (including-any “Tribal
authority, enterprise, or other Tribal subdivision or entity) and any authorized users of the
Kiket Island Tidelands Property for loss of life, personal injury and property damage to

the extent caused by the wrongful actions or failures to act of or attributable to"State . .
Parks or its employees, agents, contractors (including subcontractors), and their

respective employees and agents in the use of the Kiket Island Tidelands Property by

LT

Skag|t County Auditor
761181'2010 Page 39 of 67 1:39PM




" “State Parks or its employees, agents, contractors (including subcontractors), and their

) "_'_'r'eSpect_ive employees and agents, provided, however, that nothing herein shall require

* State Parks to pay compensation for damages attributable to the negligence or intentional
_acts of the Tribe.

16. INDEMNIFICATION. To the extent permitted by law, State Parks agrees to
indemnify, defend and hold harmless the United States, the Tribe, and the occupants and
authorized users of the Kiket Island Tidelands Property against any liability for loss of
life, personal ‘injury and property damage to the extent caused by the use of the Kiket
Island Tidelands Property by State Parks, its employees, agents, contractors (including
subcontractors),” and their respective employees and agents, provided, however, that
nothing herein shall’ require State Parks to indemnify, defend, and hold the Tribe and
authorized users of the Kiket Island Tidelands Property harmless for any such liability
attributable to the neghgence or intentional acts of the Tribe.

17. TRANSFER, ASSIGNMENT AND CONVEYANCE TO THIRD PARTIES.
The rights granted herein shall not be transferred or assigned without the prior written
approval of the Secretary of the. Intermr (or his authorized representative) and the Tribe.
Notwithstanding any other provision of this Agreement, the rights herein granted shall
terminate immediately if State Parks attempts to transfer or assign such rights or to
convey any interest in Parcel A or Pa:rcel B to a third party without the prior written
approval of the Tribe. :

18. ABANDONMENT. If after this Agreement. is-executed by the Parties the Kiket
Island Tidelands Property is not used for two _'(2')"c01_1secutive years without approval by
the Tribe, the rights herein granted may be terminated, in which event all rights hereunder
shall revert to or otherwise become the property of the Trlbe without necessity for further
action by the Tribe or the United States. : :

19. MODIFICATIONS AND AMENDMENTS. Ahy_fniddiﬁcati-o_ns or amendments to
this Right-of~Way and Access Agreement must be approved in writing by the Tribe, State
Parks and the Secretary of the Interior (or his authorized repr’esentatﬁiv'e).

20. TERMINATION.

20.1. The Right-of-Way and Access Agreement granted herein may be terminated
in whole or in part upon thirty (30) days written notice from the Bureau of Indian Affairs
of the United States Department of the Interior for State Parks’ failure to- comply with
any material term or condition of this Agreement, the Kiket Island Agreement or-its
Exhibits, or applicable Federal regulations, provided that this Agreement. shall not-be

terminated under this Paragraph 20,1 if such failure is attributable to the Tribe’s failure to-

participate in the Management Board in good faith or its failure to fulfill its obhgatlons o
under the Kiket Island Agreement or its Exhibits, including the Kiket Island Co~'f___. o
Management Agreement, and provided further that this Agreement shall not 'be. .-

terminated if State Parks’ failure is cured within thirty days of notice of such failure. The" L

Tribe agrees not to request a written notice from the Burcau of Indian Affairs under this

LT
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e *Paragraph 20.1 before addressing State Parks’ failure to comply with a material term or
- condition of this Agreement, the Kiket Island Agreement or its Exhibits, or applicable
' Federal regulations through the dispute resolution process set forth in Paragraph 5 of the

.. Kiket Island Agreement.

20.2. . The Right-of-Way and Access Agreement granted herein shall terminate and
all rights hereunder shall automatically revert to or otherwise become the property of the
Tribe without. necessny for further action by the Tribe or the United States if the Kiket
Island Agreemcnt 15 termmated for any reason.

21. MUTUAL LIMITED WAIVERS OF SOVEREIGN IMMUNITY. This
Agreement does not waive, limit, or modify the sovereign immunity of the State of
Washington or the- Tribe from unconsented suit except as specifically provided in this
Paragraph 21. The State.of Washlngton acting by and through State Parks, and the Tribe
consent to suit by the other if, and only if: (a) the claims in the suit relate to the making,
formation or validity of, or. obllgatlons under this Agreement and are based exclusively
on an alleged breach (or breaches) of one or more of the specific obligations, duties,
covenants, or warranties expressly made or assumed by the Parties in this Agreement;
and (b) the suit is filed in-the Federal District Court for the Western District of
Washington or, if that court rules that it lacks jurisdiction over the subject matter of the
suit, in the Superior Court of Washmgton State for Thurston County. This limited
waiver is applicable solely to claims by the other Party to this Agreement, and not to
claims by any other person, corporatib;i,-._paMership, governmental body, or other entity
whatsoever. This limited waiver does not extend. to-proceedings in any other forum or
regarding any other matter. This limited waiver only ‘authorizes relief compelling State
Parks or the Tribe to take action spemﬁcally requ1red by this Agreement, compelling
State Parks or the Tribe to discontinue action expressly prohibited by this Agreement,
terminating this Agreement for a material breach, and/or awarding compensatory money
damages against the State of Washington or the Tribe for breach of this Agreement,
provided that termination of this Agreement shall -b¢ a. remedy of last resort. Any
judgment against the Tribe shall be satisfied exclusively from the Class III gaming
revenues of the Tribe, and not from any other income, asset or property of the Tribe.
Each Party shall bear its own attorney’s fees, costs, and expenses in a proceeding
authorized by the Paragraph. : .

22. TRIBAL SOVEREIGNTY. This Agreement shall in no mannér diminish, affect or
limit any aspect of the Tribe’s jurisdiction, dominion or control, whether-civil, criminal,

regulatory, adjudicatory, licensing, taxation or otherwise, over the Kiket Island Tidelands
Property, or over anyone or anything thereon or thetein, or any activities takmg place on,

over or under the Kiket Island Tidelands Property, without regard to whether the person
or entity being regulated is a Tribal member, other Native American or non- Indian person’
or entity, or State or local governmental authority. This provision is an essential“and
indivisible part of this Agreement; should this provision, at the request of State Parks or'f___. "

its employees agents, or contractors (including subcontractors), or any person or entity
acting in concert with State Parks, be struck down, ruled unenforceable, or ineffective, or

i
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~In any manner limited, this Agreement shall be void and the rights granted by this
“Agreement shall terminate immediately.

4 23, SU_CCESSORS. This Agreement shall be binding upon and inure to the benefit of
 successors of both parties.

24.NOTICES . AND COMMUNICATIONS. State Parks shall at all times keep the
Tribe and the.Sectretary of the United States Department of the Interior informed of its
address. The Tribe shall at all times keep State Parks informed of its address. Currently,
notices to State- Parks shall be addressed to: Washington State Parks and Recreation
Commission, Attn; Director, 1111 Isracl Road Southwest, Olympia, Washington 98504
and notices to the Trtbe shall be addressed to: Swinomish Indian Tribal Community,
Attn: Legal Department 11404 Moorage Way, LaConner, Washington 98257.

25. COMPLETE AGREEMENT AND CONSTRUCTION.

25.1. This Agreement and the Klket Island Agreement which is attached hereto and
incorporated herein, contain the complete statement of the understanding of the Parties
with respect to the subject matter of this Agreement. There are no other representations,
agreements, or understandings, oral or written, by the Parties relating to the subject
matter of this Agreement that are not fully expressed in this Agreement. FEach Party
acknowledges and represents to the other Party that it is executing this Agreement solely
in reliance upon its own judgment and knowledge and that it is not executing this
Agreement based upon the representation or covenant-of the other Party, or anyone acting
on such Party’s behalf, except as expressly stated herem

25.2. This Agreement has been freely and falrly negotiated by the Parties hereto and
has been reviewed by legal counsel for cach of the Parties, each of whom has had the full
opportunity to modify the draftsmanship hereof, and, therefore, the terms of this
Agreement shall be construed and interpreted without any presumptlon or other rule
requiring constructional interpretation against the Party causmg the drafting of the
Agreement. : _

SWINOMISH INDIAN TRIBAL COMMUNITY:

<

BY: BAAM\
Name: Brtm\ C,\.q,&.oos‘g
Title: Claatrmmahn

WASHINGTON STATE PARKS AND RECREATION COMMISSION:

WA
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7 ACKNOWLEDGMENT
éTATE OF WASHINGTON

COUNTYOF ih \ ;EZIJ

BEFORE ME a Nota.ry Public, in and for said Coun and State, on thlS [)' b day of

; \‘_le 22010, per_sg\gally appeared . 31,0 - AAYRCI ,
and who acknowledge thaf s/he is and was at the time &f signing the same
F\}- \) \’“ \ '\jp( £ d“ — of the Washmgton State Parks and Recreation
Commission\and s/he personally acknowledged to me thaf s/he executed the foregoing as
his/her free and voluntary act of the Washington State Park and Recreation Commission

S8.

for the uses and purposes set forth in the foregoing. <<= ‘\( R
i L ‘{\ ]k[ \,L %C.
it m;, " (Signature of Notary

N 4§OUCU§! e . uy ,
N § NOTARY va,' ?"1"::"_’ © (Legibly Prit or Stamp Name of Notary)
= | eupuc | T - Notary publicin and for the State of |
o, § <77 Washington, residing at \L-\_\\A\LJ .\\‘0 Yy

B Bt ew S w0 My appointment expires oo \}
“, //O: WASEY o

P
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ACKNOWLEDGMENT

~ STATE OF WASHINGTON
COUNTY-:O"F SKAGIT

BEFORE ME a Nota:ry Public, in and for said County and State, on this > %lay of
(\Z/Af A2 . 2010, personally appeared M. Brian Cladoosby, and who
acknowledged that he is and was at the time of signing the Chairman of the Swinomish
Tribal Senate; and he personally acknowledged to me that he executed the foregoing as
his free and voluntary act of the Swinomish Indian Trlbal Commumty for the

(S1gnature otary)

Shellon A Hestod

“. " (Legibly Printar Stamp Name of Notary)
: 7 Notary public in and for the State of
' Washington, residing at EAJ&A%J
' My appointment expires (1.9 ~1

BUREAU OF INDIAN AFFAIRS

T

The within Right-of-Way and Access Agreement is. hereby approved and declared to be
made in accordance with the law and the rules and regulations prescribed by the
Secretary of the Interior thereunder, and now in force, effectl_’_vg

Approved pursuant to

Date approved:

Officer in ch.gatfg.e of Agency

JWWmIMWIWWM}WMW
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Exhibit 1 — Kiket Island Agreement
AGREEMENT BETWEEN WASHINGTON STATE PARKS AND RECREATION
COMMISSION AND SWINOMISH INDIAN TRIBAL COMMUNITY REGARDING
THE ACQUISITION OF KIKET ISLAND AND THE DEVELOPMENT, OPERATION
R AND MAINTENANCE OF A PUBLIC PARK ON KIKET ISLAND

Thxs Agrecment regardmg the acquisition of Kiket Island and the development,
operation, and mamtenancc of a public park on Kiket Island is made and entered into this
_ day of 72010, by and between the Washington State Parks and
Recreation Commigéif;_ﬁ',_:af;: agency of the State of Washington, acting under the authority
of the Interlocal Coopc:er;ti-on Act C-hapter 39.34 RCW, and other applicable law, and the
Swinomish Indian Tribal Commumty, a federally recognized Indian Tribe organized
pursuant to Section 16 of the Indlan Reorgamzatlon Act of 1934 (25 U.S.C. § 476),
acting under the authority of its Constltutlon and Bylaws.

For and in consideration of the promnses, cpv-g:‘nants_ and agreements contained herein,
the Parties recognize, affirm, and agree as fol-i_évn@;__ £
1. Definitions. The following words or phrasesshall ﬁéwe the following meanings
for purposes of this Agreement: .. - |

1.1. “Co-Management Agreement” means thefi("il.cet Is.;'lé'nd Co-Management
Agreement aitached hereto as Exhibit A. o .

1.2. “Government Funding Agency” means any one-. of aﬁd “Govemment
Funding Agencies” means all of, the following Federal and State Agenmes that are

providing fundmg for the acquisition of Kiket Island: (a) Office of Ocean and Coastal

Resource Management, National Ocean Service, National Oceanic and AtmOSphEI'IQ

Administration; (b) Fish and Wildlife Service, United States Department of the Int__ermr;'s_ o

and (¢) Washington State Recreation and Conservation Office.

W
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1.3. “Kiket Island” means Parcel A and Parcel B, as legally described in
' Paragraphs 1.8 and 1.9 below. Notwithstanding any other provision in this Agreement to
."thr.:" contrary, neither Kiket Island, Parcel A nor Parcel B includes any Kiket Island
Ti;iélapd_é; __él.:s--“"_dra_s__cribed in Paragraph 1.5 below, or any right, title or interest, of
whatsoei/;r nature _fhe.samc may be, in or to any Kiket Island Tidelands.'

1.4. uK1ket .'Isla_t_l_d Agreement” means this Agreement Between Washington
State Parks and R_fn:c:ré-.a_ti_o..n _Qommission and Swinomish Indian Tribal Community
Regarding the Acqui’lé:.i_t}io.rlﬂ of Kiket Island and the Development, Operation and
Maintenance of a Publi; Park o_rjl-:Ki"i;et Island.

1.5. “Kiket Islanri Tldelands” means all lands adjacent to or surrounded in
whole or in part by Parcel A and/or ParcelB that are or were continually or intermittently
submerged beneath waters subject ta ﬂée___ebb and flow of the tides and that lie between
the line of mean high tide and the line of extren'l;l'b\évlwater, and include the bed of the
saltwater lagoon surrounded in whole or i.rl":-par't'_b.},__(_.ngrcal B. For purposes of this
definition of Kiket Island Tidelands, the line of meanhlghtlde is determined by taking
the mean of all high tides, including spring tides andneaptldes, over a complete tidal
cycle of 18.6 years and is ambulatory, changing Iocatic;n_f.. in.res::;_)::cr_nsc to erosion and
accretion as well as changes in tidal elevations. However, except-._:a;..c)t_he.f'Wisc provided
by applicable law, if the line of mean high tide is seaward of wherelt would be in the
absence of a human-made assemblage of materials or other human-melrlc"i.é....a_'l'..tgra._‘_riloﬁ,: then
the landward boundary of the Kiket Island Tidelands is where the line of mean hlgh tldc '

would be in the absence of such assemblage or alteration. Kiket Island Tidélahdsﬁ.aréj-f.

! The Partics disagree whether an existing road on Parcel A and Parcel B is located, in part, on a portion of T

the Kiket Island Tidelands. State Parks contends no portion of the road is located on Kiket Island
Tidelands. The Tribe cantends some portions of the road are located on Kiket Island Tidelands,

TR
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focated entirely within the exterior boundaries of the Swinomish Reservation and are

' Ownedby the United States in trust for the Tribe.
16 . ' “Management Board” means the Kiket Island Management Board
descrlbedm .l?;.i_r:a.g_raph 2 of the Co-Management Agreement.

1.7, - ==f_fl\lls:_tlrl';x)( Marine Waters” means the marine waters adjacent to or in close
proximity to Kil{-iot Island and the Kiket Istand Tidelands, including Turner’s Bay, Similk
Bay, Kiket Bay and Skag1t Bay

1.8. “Parcel: A” means the land legally described as follows:

Government Lot 2 in Sect1-0n 20 Townshlp 34 North, Range 2 East, W.M.

ALSO, Government Lots 5 6 7 8 and 9 of Section 21, Township 34 North,
Range 2 East, W.M.,

TOGETHER WITH a non—exoluslv'é' easement for ingress, egress and utilities

over the South 60 feet of Govemment Lot 2 Sectlon 21, Township 34 North,

Range 2 East, W.M. :

Situate in the County of Skagit, State of Washmgton

Notwithstanding anything in the foregoing legal dcscrlptlon to the contrary, Parcel A
does not include any Kiket Island Tidelands or any r.1gl_1t,_'_t_1_tlo,_ or mterest, of whatsoever
nature the same may be, in or to any Kiket Island Tidelandé

1.9. “Parcel B” means the land legally descrlbed as follows

The South 410.32 Feet of Government Lot 2 in Section 21, Townsh1p 34 North
Range 2 East W.M. EXCEPT the East 30 feet thereof for road. A

Situate in the County of Skagit, State of Washington.
Notwithstanding anything in the foregoing legal description to the conffé_ry,’ ;Palmol"l?;’“= g
does not include any Kiket Island Tidelands or any right, title, or interest, of Whé:tsoéve_f.__e

nature the same may be, in or to any Kiket Island Tidelands.

T
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:' 1.10. “Parties” means State Parks and the Tribe.
111 “Right-of-Way and Access Agreement” means the Right-of-Way and
"Aéée-.sgnﬁg:régment attached hereto as Exhibit B.

112 ._--'“‘_‘Sc_(_:retary” means the United States Secretary of the Interior or another
employé:e...'ogf the ﬁnitgd States Department of the Interior to whom the Secretary’s
authority to app“r.t;vé' .-tﬁé'-Ri__ghbof-Way and Access Agreement has been delegated.

1.13. “Sta_t_cu“:"’P.a_irks.’--’ _means the Washington State Parks and Recreation
Commission or its suc_c":és:sc.).r. |

1.14, “Swinoﬂ;igﬁ Reservation” means the reservation described in the Treaty of
Point Elliott as “the peninsuuls'ai'. ét'.-t;hé:'_:sc.i.utheastern end of Perry’s Island, called Shais-
quihl,” which is located on what is presently and commonly known as Fidalgo Island in
Skagit County, Washington. |

1.15. “Treaty of Point Elliott” or “Tre'aty.;’."rﬁe;aps the Treaty with the Duwamish,
Suquamish, Etc., 12 Stat. 927 (1855). | -~

1.16. “Tribe” means the Swinomish Indiari_.'i_":r.ibal _ég’mmunity or its successor.

117, “Trust for Public Land" or “TPL” means the nonprofit California public
benefit corporation and land conservation organization with thatname _
2. Reasons for Agreement. | ._ T

2.1, Kiket Island, the Kiket Island Tidelands, and NearbyMarmeWaters have
unique ecological, environmental, conservation, educational, recrea.l.ﬁ("');ﬁa-lll,ﬂ:'éébﬁbm_ic,
historical, cultural, Tribal and aesthetic values that the Parties believe are worthy of :

preservation and protection in perpetuity. -

W
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2.2, In the 1855 Treaty of Point Elliott, the Tribe ceded lands to the United
' States leut reserved certain rights, including but not limited to an exclusive right to use
andoccupythe Swinomish Reservation and the right to exercise certain hunting, fishing
(1ncIud1ng I_é‘.he'_l;lﬁ_ghing), and gathering rights within and without the Swinomish
Resr:rvat-ié;1,= The Tr_ibe’s Federally approved Constitution and Bylaws provides that the
Tribe’s jurisdic_t"ikr).l;_;a..l;_él-l_e;_(_tend to the territory within the Swinomish Reservation. Kiket
Istand and the Kik_e_:_t_.. I:élé_r"ld:..Tid&elands are located entirely within the exterior boundaries
of the Swinomish Reservatlon

2.3, Ina September9,1873, Executive Order (Executive Order), President
Grant stated the northern boundary ofthe Swinomish Reservation begins at the “low
water mark on the shore of Simifl_:k’ Bay”and extends to the “low-water mark on the
western shore of Padilla Bay.” Thé T.:rc;_aty and the Executive Order are the basis for
Federal and State court decisions and numerous _(:J.;iiﬂfe;cIi:States Department of the Interior
opinions recognizing that tidelands adjace;it:--.to"_'S.x%{jr:i.o;nish Reservation uplands are
owned by the United States in trust for the:Tribe. __ | i

2.4, On April 1, 1885, Parcel A and Parceleerc éiibftéd_ to a member of the
Tribe and subsequently passed out of Indian ownership. P;i_vat;, ﬁ_@ﬁ-l_ndian ownership
of Parcel A and Parcel B has prevented the Tribe and its members _frc_)"m _gaining or
maintaining unfettered access to the Kiket Island Tidelands and Nearby Marmc Waters.
Additionally, the current owners of Parcel A and Parcel B have madeclalms théf_.qre
adverse to the ownership of the Kiket Island Tidelands by the United Statesm trust for .

the Tribe.

WA
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25. The current owners of Parcel A and Parcel B have expressed interest in
- _é_f_;_ll...l-ingn'Kiket Island. A sale to a private party could lead to an effort to subdivide and

developKlket Island, with adverse effects on the ecology and environment of Kiket
Islandand __iﬁ:n__"_:il_at_ural and cultural resources on or in Kiket Island, the Kiket Island
Tidelands...;':lr:ld :iﬂeari)y_Marine Waters.

2.6. StatcParks, with the assistance of TPL, the Nature Conservancy and
others, has secure dcommltments from the Government Funding Agencies to provide
funding for the acquisi'f:i.éh“c.)t.' ;)_':c_);tions of Kiket Island from the current owners on certain
conditions. One of thecondxtlons fﬁr:ﬁp_o..sed by the Government Funding Agencies is that
the portions of Kiket Isiandacqu1redw1th such funds be operated perpetually as a public
park with limited public access con:s-i:sfcﬁt_:_;;fifh protection of the resources and ecology of
Kiket Island. i

2.7. In order to satisfy the condition's_.(.iii.ééugs':?ed in Paragraph 2.6 above, State
Parks seeks a perpetual right-of-way and accéés_agfeén;ent fr_om the Tribe to provide: (a)
perpetual public access across any portion of the exlstmg road on Parcel A and Parcel B
that is located on the Kiket Island Tidelands; and (b) hmlted publlc access to the Kiket
Island Tidelands. In addition, State Parks seeks the Trib_q .s.__ass;__stan_ce, including its
financial assistance, as an equal co-manager in the devel_é;%n:iv;pt,.-'_6pe_ration and
maintenance of a public park on Kiket Island. P

2.8. The Tribe is willing to provide a perpetual rlght-ofwayand '%;i:c_cc_;ss
agreement to State Parks for the purposes set forth in Paragraph 2.7 abové"aﬁd;._t; a351st '

State Parks as an equal co-manager in the development, operation and mainteziari:ce o_f--a"f.__;

public park on Kiket Island in exchange for a 50% undivided interest in Kiket Islandsan_d.-:

s
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the elimination of any claims that are adverse to the United States’ ownership of the
- K_iic_e:tﬁfs:_lgnd Tidelands in trust for the Tribe.

29 - . State Parks supports the Tribe’s acquisition of a 50% undivided interest in
kaetlslandandthe climination of any claims that are adverse to the United States’
ownersh:in..'o:f the K.iket" Island Tidelands in trust for the Tribe because of: (a) the Tribe’s
agreement to prowde a'p'erpetual right-of-way and access agreement to State Parks; (b)
the Tribe’s agreement to assnst State Parks as an equal co-manager in the development,
operation and mamtenance of a pubhc park on Kiket Island; (c) the Parties’ shared
objectives for the preservanon and management of Kiket Island; (d) the location of Kiket
Island within the Swinomish. Reservatlon and (¢) the overlapping jurisdiction of the
Tribe and the State of Washmgton‘with.-respect to Kiket Istand.

2.10. The Parties agree that.“'Idng_-term man__agement measures designed to avoid
or minimize and remediate damage to Kiket."leian'd;,‘_gthe Kiket Island Tidelands, and
Nearby Marine Waters caused by human act..i'vitie"s'.(fne-l'uding recreational activities) on
Kiket Island and the Kiket Island Tidelands are necessary to preserve and protect the
unique values of Kiket Island, the Kiket Island Tldelands and Nearby Marine Waters in
perpetuity. The Parties further agree that management of Klket Island shouid
accommodate the exercise of the Tribe’s Treaty rights and Tnbal sp1r1tual and cultural
activities as set forth in Section 7 of the Co-Management Agreement. -

2.11. It is in the Parties’ mutual interests to acquire Kiket Island astenantsm
common with equal undivided interests, and to plan for and implement the' preservatmn, y

protection, and use of Kiket Island by consensus, for the following reasons -(ameng:“f.__s

others): Kiket Istand is located entirely within the Swinomish Reservation and is su'B.jeet.-i

WA
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'_t{:) thie regulatory jurisdiction of the Tribe or the State of Washington or both under certain
' mrcumstances Parcel A and Parcel B are surrounded in large part by, and activities on
.'Pa.f_Cei.'A and Parcel B may seriously and substantially adversely affect, Kiket Istand
Tlde]ands,Whlch are owned by the United States in trust for the Tribe; Kiket [sland, the
Kiket Ist-éf;d:Ti:é-elaﬁds, and Nearby Marine Waters are areas of great importance to the
Parties for the-_r'égéllgélx_lllls."-s_e--t.forth in Paragraph 2.1 above; and diffuse, intensive, and/or
unmanaged public use of ﬁikgt__ Island, the Kiket Island Tidelands, and Nearby Marine
Waters will damage such lands and waters.

2.12. The Partle.s mtend to use thelr respective ownership interests and rights,
including but not limited to the Trlbe s ex1stmg ownership of the Kiket Island Tidelands,
the Parties’ proposed co-tenancy 1qtercsts___1-n Kiket Island, and State Parks’ rights under
the proposed Right-of-Way and Accé’ss_.-A__greement,m_to enter into and implement the Co-
Management Agreement for the development; b;éf'ati'qn and maintenance of a public
park on Kiket Island and thereby satisfy tﬁé':--.condifi_o:ﬁs-_=imposed by the Government
Funding Agencies, all as set forth in this Agreement,é;.t.h:e.:. Cofl_‘;i_[anagement Agreement and
the Right-of-Way and Access Agreement. pe
3. Conveyances and Ownership Interests.

3.1. Immediately after executing this Agreement, thc’:".l"rit;é an'él--State Parks
shall execute, deliver to each other, and submit to the Bureau of Indlan Affalrs for review
the Right-of-Way and Access Agreement. As set forth in the Right- of Way and Acccss
Agreement, it shall not become effective until it has been approved by the Secretary and_"'= y

the conveyances described in Paragraphs 3.2 and 3.6 below have been completed.__-lf t_h.e_"f___;.

Secretary docs not approve the Right-of-Way and Access Agreement, this Agreeiﬁ'en_t.ﬁ

W
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o '.-shal'l be null and void and the Parties shail have no further obligations under it. Closing

- of the . conveyances described in Paragraph 3.2 below shall be contingent upon the
) Secretary s approval of the Right-of-Way and Access Agreement.

.'3'._2:.'_ g _.-T_he__ Parties anticipate and will make best efforts to ensure that, upon the
Seeretarj/’“d epﬁfovel. of the Right-of-Way and Access Agreement, TPL will: (a) acquire
by special warrai'r;t';z'deed from the current owners of Parcel A and Parcel B title to Parcel
A and Parcel B (mcludmg any portlons of Parcel A and/or Parcel B that are segregated
for purposes of acqu131t10n w11h funds other than those obtained from the Government
Funding Agencies) and anypgk_}_t, =tltle, or interest, of whatsoever nature the same may be,
in or to any Kiket Island Tldelandsheld by the current owners of Parcel A and Parcel B;
{b) convey by statutory warranty deedtltle to Parcel A and Parcel B to State Parks and
the Tribe as tenants in common wit]{'eq.ual undivided interests (including any portions of
Parcel A and/or Parcel B that are segregated for purposes of acquisition with funds other
than those obtained from the Government Fundmg Agenc1es) and (c) convey by quit
«claim deed any right, title, or interest, of whatsoever nature the same may be, in or to any
Kiket Island Tidelands to State Parks and the Trlbe If TPL does not obtain the
conveyances from the current owners of Parcel A and Parcel B descnbed in clause {a} of
this Paragraph, or if it does not make the conveyances to Sta’__te_; Perks-_'and the Tribe
described in clauses (b) and (¢) of this Paragraph, this Agreemen{'s:ﬁe{__l. benull and void
and the Parties shall have no further obligations under it. | T

3.3. Following the conveyance described in clause (b) of Paragrdb}i-r?)'.?.:ﬂebe.\}'el,_"* .

the Parties shall have equal undivided interests in Parcel A and Parcel B. Subjedt to 'the:"f.__;.

provisions of any deed restrictions or restrictive covenants jointly filed by the Parties, the -~~~

LT
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'_?-arties’ respective rights to use, manage, encumber, convey, assign or otherwise dispose
| ofthelr _ipterests in Parcel A and Parcel B shall be governed exclusively by this

Agreement, ‘the Co-Management Agreement and the Right-of-Way and Access
Ag..f’e':.ehieﬁ;ci__:lee_'Ranies waive any rights they may have under any statutory, common or
other law ..reglati_:xjg._t'.o--.-te_nants in common, including but not limited to any right to seek
contribution o_'ru.-ilto seek ‘a partition of the property, to the extent such rights are
inconsistent with thia_ﬁﬁgfeezlpegt, the Co-Management Agreement or the Right-of-Way
and Access Agreement:..: b3

3.4. The Trib..e may, mltssole discretion, submit an application to the Burcau
of Indian Affairs to acquire theTrlbe’sundlwded interest in Parcel A and Parcel B in
trust for the benefit of the Tribe. St_ate Parks will not oppose any such acquisition and no
such acquisition shall be considered "iné'gnsistent w1th or in violation of this Agreement,
the Co-Management Agreement or the Right-:'of:-:waj "and Access Agreement, provided
that no such acquisition shall relieve the Tribebf :it"s"o_b__.l-igations under such Agreements.

3.5 Except as provided in Paragraph 34 above_ g_pf'Paragraph 8 below, State
Parks shall not encumber, convey, assign or otherw1sedlspose0f its rights under the
Right-of-Way and Access Agreement and neither Stat:e-::_Parks | ho’r. the Tribe shall
encumber, convey, assign or otherwise dispose of its right, tltle and mterest in and to
Parcel A and Parcel B without the prior written consent of the other Party and the
approval of the Govemment Funding Agencies. |

3.6. At or before closing of the conveyances described in Paragraph 3. 2 above -

State Parks shall execute a quit claim deed in the form attached as Exhibit C._hﬂret‘:_’?j'--i.-

W
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..-guitélaiming all right, title and interest, of whatsoever nature the same may be, in and {0
 theKiket Island Tidelands to the Tribe.

| “.-'3.;:7'.".. | " The Parties shall direct the closing agent to deliver and record the deeds
descnbedm ._P__zi_fag_.raph 3.2 above in the order set forth in Paragraph 3.2, and then to
deliver and fecé__rd t_he--deed described in Paragraph 3.6 above.

4. Developh;ér_if,:__.Op':g_a_ration and Maintenance of a Public Park on Kiket Island.
Immediately followirll_ig'“ é.'o_"r'np_.l.etjon-pf the conveyances described in clauses (b) and (¢) in
Paragraph 3.2 above andthe c;;l__;feyance described in Paragraph 3.6 above, the Tribe and
State Parks shall executeanddehver to each other the Co-Management Agreement and
shall thereafter develop, openra;té andmamtaln a public park at Kiket Island in accordance
with that Agreement. | .

5. Dispute Resolution. In the .év.;'_nt that any disagreement or dispute between the
parties arises under this Agreement, incIudin.g.' analleged breach of this Agreement, the
Co-Management Agreement or the Right—ofév[ay'.@A-__'Acccss Agreement, the Parties
shall attempt to resolve the disagreement or dlspute _a:i'cfcording to the following
procedures prior to seeking redress in a court of law: o :

5.1 - Either Party may initiate dispute resolution by -noti::fying the other Party
and the Management Board in writing as soon as practicable after g__d-i'éagreement or.
dispute arises. e

5.2, As soon as practicable and no later than thirty (30) da}.r; fr()mthcnotme,
the Management Board shall meet and confer to attempt to resolve the displ.i't"e._.:-.- : "

5.3. Should the Management Board fail to reach a Consensus De.ciS:ion,._a'_s:"f.__;

defined in Paragraph 1.2 of the Co-Management Agreement, regarding the disagreeiﬁel}-t T
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" o dispute, the procedures set forth in Sections 4.3 through 4.5 of the Co-Management

| Agreement shall apply. In the event that the Parties arc unable to reach agreement, each

""Patr"ty:- 1sfree ‘to issue its decision and pursue its interests independent of the other Party,
mcludmgbutnot limited to seeking redress in a court of law in accordance with
Paragra}ﬁnlé= ofi:__:this_'A-gteement.

6. Mutuel“iiln-ited 'Waivers of Sovereign Immunity. This Agreement does not
waive, limit, or modlfy the soverelgn immunity of the State of Washington or the Tribe
from unconsented sult except as spemﬁcally provided in this Paragraph. The State of
Washington, acting by and thmugh State Parks, and the Tribe consent to suit by the other
if, and only if: (a) the claims in the Slllt relate to the making, formation or validity of, or
obligations under this Agreement, _:t-he_.-(_L_‘_o.—'Management Agreement or the Right-of-Way
and Access Agreement, and are bas.ed-.exclusively on an alleged breach (or breaches) of
one or more of the specific obligations, dutles, covenants or warranties expressly made
or assumed by the Parties in such Agreements and (b) the suit is filed in the Federal
District Court for the Western District of Washmgton or, 1f that court rules that it lacks
jurisdiction over the subject matter of the suit, in the Superlor Court of Washington State
for Thurston County. This limited consent to suit is appl-ie_ab.le sot_ely_ to claims by the
other Party to this Agreement, and not to claims by any other person, eorporatlon
partnership, governmental body, or other entity whatsoever. Thls llmlted waiver of
sovereign immunity does not extend to proceedings in any other forum. br.r-e_ge_rding any
other matter. This limited consent to suit only authorizes relief compelling..”Stete;_I;e_rl;{e"'o-_f’ .

the Tribe to take action specifically required by this Agreement, the Co-Ménéﬁgcnienif-;

Agreement or the Right-of-Way and Access Agreement, compelling State Parks or thef

USRI
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'_-T:rib"e to discontinue action expressly prohibited by such Agreements, terminating such

| Agreements for a material breach of one or more of them, and/or awarding compensatory

moneydamages against the State of Washington or the Tribe for breach of such
Agreements, ':pr'_cj_v_i__ded that termination of such Agrecments shall be a remedy of last
resort. Any ju&__gment_ against the Tribe shall be satisfied exclusively from the Class I
gaming revettqe'sr-.c;f_f‘.-tﬁ.é- _T__r_ibe, and not from any other income, asset or property of the
Tribe. Each Party §1_tafl“1_'-.l)."e_at”t...it_s__= own attorney’s fees, costs, and expenses in a proceeding
authorized by the Parag';abltt.. o
7. Modification andAmendment This Agreement may only be modified or
amended by a written agreettleht executed by both parties.
8. Termination. | |

8.1. This Agreement maytu' otal_y be term__tnated by: (a) a written agreement
executed by both Parties; or (b) a court of competent jurisdiction acting pursuant to
Paragraph 6 of this Agreement for a ma.t.e.rial bréa?hwf this Agreement, the Co-
Management Agreement or the Right-of-Way and Arcess A_g;e:f:ment.

8.2. Termination by Agreement. Any wrltten 'tigte=etﬁeﬁ_t-._between the Parties
providing for the termination of this Agreement shall provide:::_ e |

8.2.1. Upon termination of this Agreement, State Parks‘_." shall _c_o_r'ifvey all of its

right, tit.le and interest in and to Kiket Island to the Tribe, and theTrlbeshall .ztSsume all
of State Parks’ obligations to the Government Funding Agencies forthe _deve;l(')ptttept,
operation and maintenance of a public park on Kiket Island. A

8.2.2. The Parties shall provide at least sixty days advance notiee._':to Ithe_"f___;. ;

Government Funding Agencies of the Parties” intent to terminate this Agreement, S'tate 2

AR RAN
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.-l?:'ark's’ intent to convey all of its right, title and interest in and to Kiket Island to the Tribe,

| and the Tribe’s intent to assume all of State Parks’ obligations to the Government
.l?“un'di:né.Agencies for the development, operation and maintenance of a public park on
Kiket ..'Isl'alla:.'. -

8 2. 3 If aﬁy Government Funding Agency objects to the Parties’ intent to
terminate this Agreement State Parks’ intent to convey all of its right, title and interest in
and to Kiket Isiand. to the Trlbe or to the Tribe’s intent to assume all of State Parks’
obligations to the Government Fundmg Agencies for the development, operation and
maintenance of a pubhc pa__rk-lq_n’Klk_e_t_Island, the Parties shall negotiate in good faith
with such Government Fundmg Agency to resolve its objections consistent with the
requirements of Paragraph 8.2.1 abgve..--{_'_i.:.": |

8.2.4. If the Parties are url.eb.l_e.__to resolve an objection from a Government
Funding Agency under Paragraph 8.2.3 abevél..:..flﬁd:.;the Parties’ termination of this
Agreement, State Parks’ conveyance of all olf' its 'fi'gllt_.l-title and interest in and to Kiket
Island to the Tribe, or the Tribé’s assumption of ail of Statc Parks’ obligations to the
Government Funding Agencies for the development operatlon and maintenance of a
public park on Kiket Island results in liability to such Govemment Funding Agency,
either for reimbursement of funds granted for the acquisition of Klket Island or to acquire
replacement lands or otherwise, the Parties’ termination agreement shall allocate
responsibility for such liability between the Parties. T

8.2.5. Termination of this Agreement shall immediately terml.llele'.;-.tlle Co—

Management Agreement and the Right-of-Way and Access Agreement.
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8.3. Termination by Court. If this Agreement is terminated by a court of
i competent jurisdiction acting pursuant to Paragraphs 6 and 8.1 of this Agreement, the
..eou'ft.-’:'s'n.rc.ie;; providing for termination of this Agreement shall incorporate the provisions
set forth m Paragraphs 8.2.1 through 8.2.5 above except that, in the absence of agreement
between:'itne= Partles,the court shall allocate responsibility between the Parties for any
liability to a Government '_Eunding Agency under Paragraph 8.2.4 above in a manner that
is fair and equitable_nn'de'f the circumstances.

9. Effective Date;'.n:n.d.Tenn;. This Agreement shall be in force and take effect upon
execution by the partles and shall remam in effect unless nullified under Paragraphs 3.1
or 3.2 of this Agreement or. untit tennlnated in accordance with Paragraphs 8.1 through
8.3 of this Agreement.

10.  Successors. This Agreement. ..'sh.ell__ be binding upon and inure to the benefit of the
Parties and their successors. This Agreeme_nt::e'rea*_:te_e no rights in and may not be
enforced by any other person, corporation, | p-artnerehi.p,_'_ governmental body, or other
entity whatsoever. v .

11.  No Waiver for Failure to Enforce. No falluremto enforce any provision of this
Agreement shall be deemed to waive the right of either Party to enforce such provision or
any other provisions of this Agreement in the future.

12. Complete Agreement. This Agreement and its Exhibits and e Pnrchase and Sale
Agreement between State Parks, the Tribe and TPL contain the complete statement of the
understanding of the Parties with respect to the subject matter of this Agreemen.t.'."_fhere "

are no other representations, agreements, or understandings, oral or written, by the :P'@‘rtie_“?ﬂji-E

relating to the subject matter of this Agreement that arc not fully expressed in .th_i_.S T

U
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.A'greement and its Exhibits and the Purchase and Sale Agreement. Each Party
- acknowledges and represents to the other Party that it is executing this Agreement solely
in .r'e-l:ianee';_.‘ripon its own judgment and knowledge and that it is not executing this
Agré.emen-r:j_b:as'ed_'u__pon the representation or covenant of the other Party, or anyone acting
on such Party’sbehalf, except as expressly stated herein. Each Party represents to the
other Party tha_t_"t.ne n'e_raon__executing this Agreement and its Exhibits on its behalf is duly
authorized to execute sald Agreement and Exhibits.
13.  Construction. ! Thls Agreement has been freely and fairly negotiated by the
Parties hereto and has been rev1ewed by legal counsel for each of the Parties, each of
whom has had the full opponunlty to modlfy the draftsmanship hereof, and, therefore, the
terms of this Agreement shall be eonstrued and interpreted without any presumption or
other rule requiring constructional inte‘rpretatlon ag_a__l_nst the Party causing the drafting of
the Agreement. The construction consistent w1th the ferms of this Agreement that best
furthers the purposes of this Agreement shall i)"e- the 'preferred.construction.
14. Liability to Government Funding Agencles for leatlon of Grants. For
purposes of this Paragraph 14, “Government Funding Agency Clalrn” means a claim by a
Government Funding Agency for reimbursement or other rell_ef- a_r151_ng from one or more
of the grants used to acquire Kiket Island. Except as otherwise".p.'re.\;ided”"in Paragraphs
8.2 or 8.3 above, the Tribe shall be liable for a Government Fundmg Agency Clalm only
to the extent such claim arises from a material breach by the Tribe of: (a) thiS Agreement
the Co-Management Agreement, or the Right-of-Way and Access Agreement or (b) a"’ :

term or condition of a grant to which the Tribe has separately agreed in wrltmg to .bej-_.f

bound. Except as otherwise provided in Paragraphs 8.2 or 8.3 above, State Parks shall be

WNAAIRAN

Skagit County Auditor
6/18/2010 Page 80 of &7 1:39PM




.-I;i_;':_lbl'é for a Government Funding Agency Claim to the extent such claim arises from a
- materlalbreach by State Parks of: (a) this Agreement, the Co-Management Agreement or
thenght-of-Way and Access Agreement; or (b) a term or condition of a grant used to
acqulre ' Klket Is lgand.

15. Other Luss and Liability. “Claim” as used in this Paragraph 15 means any
financial loss,’ clalm su1t actlon damage, or expense, including but not limited to
attorney’s fees, cou_rt_:gost_s.agd _!}tlgatlon expenses, attributable to bodily injury, sickness,
disease or death, or mjury t..o .gllor destruction of tangible real or personal property
(including but not llmlted to Klket Island any buildings attached thereto, and the Kiket
Island Tidelands) mcludmg loss of use resultmg therefrom, but does not include a
Government Funding Agency Claim as---@cﬁned in Paragraph 14 above. Each Party shall
be résponsible for any Claim arisiné ﬁfqm its perfpmance of this Agreement, the Co-
Management Agreement, or the Right-of—Wa}.f:"' and ”_:Access Agreement or from its
performance of activities required or authoriéed: by--éuc;h_'_Angeements to the extent such
Claim férises from the tortious acts or omissions ofthe Party’s own employees, officers,
or agents in the performance of such Agreements 0ract1v1t1es Ne_ither Party shall be

considered the agent of the other Party in performing such Agreemeﬁ:ts or activities.

WASHINGTON STATE PARKS AND RECREATION COMMISSION ~

Date:

Rex Derr, Director

A
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" SWINOMISH INDIAN TRIBAL COMMUNITY

Date:

M. _Br_i.an___Clsadoqsby, Chairman

AR
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Exhibit 3 -- Easement Exhibit Map
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Exhibit 3 -- Easement Exhibit Map

www.psesurvay.com

Pacific Surveying & Engineering

KIKET ISLAND EASEMENT

A 30 FOOT WIDE EASEMENT FOR INGRESS, EGRESS IN ACCORDANCE WITH THE ROW &
ACCESS AGREEMENT,'AND AS SHOWN ON THE EASEMENT EXHIBIT MAP, LYING OVER
AND ACROSS A PORTION OF GOVERNMENT LOTS2 AND 8, SECTION 21, TOWNSHIP 34
NORTH, RANGE 2 EAST, W.M.; AND ADJACENT TIDELANDS, iF ANY, BEING 15 FEET ON
EACH SIDE OF THE FOLLOWING DESCRIBED EASEMENT CENTERLINE WHICH FOLLOWS

AN EXISTING GRAVEL ROAD, SHGWN ON THE ATTACHED SURVEY:

COMMENCING AT THE CORNER COMMON TCQ GOVERNMENT LOTS 2, 3 AND 9,
MONUMENTED WITH A 1 3/4” DIAMETER AXLE, FROM WHICH THE EAST QUARTER
CORNER OF SECTION 21 BEARS SOUTH 88°28'13" EAST 1327.52 FEET, THENCE NORTH
00°28'34” EAST, ALONG THE LINE COMMON TO GOVERNMENT LOTS 2 & 9, 10.26 FEET TO
THE CENTER OF AN EXISTING GRAVEL ROAD AND THE POINT OF BEGINNING; THENCE
NORTH 88°11'10" WEST 100.43 FEET TO A POINT OF CURVATURE, CONCAVE TO THE
SOUTH, FROM WHICH THE RADIUS POINT BEARS SQUTH 01°48'50" WEST 300.00 FEET,
THENCE WESTERLY ALONG SAID CURVE THROUGH A CENTRAL ANGLE OF 26°15'25" A
DISTANCE OF 137.48 FEET TO A POINT OF TANGENCY, THENCE SOUTH 65°33'25" WEST
99.70 FEET TO A POINT OF CURVATURE, CONCAVE TO THE SOUTHEAST, FROM WHICH
THE RADIUS POINT BEARS SOUTH 24°26'35" EAST A__DISTANC:E OF 200.00 FEET,; THENCE
SOUTHWESTERLY ALONG SAID CURVE THROUGH A'.CENTRAL ANGLE OF 20°23'26" A
DISTANCE OF 71.18 FEET TO A POINT OF REVERSE CURVATURE, CONCAVE TO THE
NORTHWEST, FROM WHICH THE RADIUS POINT BEARS NORTH 44°50'01" WEST 220.00
FEET; THENCE SOUTHWESTERLY ALONG SAID CURVE THROUGH A CENTRAL ANGLE
OF 6°19'02” A DISTANCE OF 24.26 FEET TO A POINT OF TANGENCY; THENCE SOUTH
51°29°01" WEST 75.00 FEET, TO THE END OF THIS DESCRIPTION, FROM WHICH THE

POINT OF COMMENCEMENT BEARS NORTH 69°564'569" EAST, 490.12 FEET.

TOGETHER WITH A 30-FOOT WIDE EASEMENT FOR INGRESS, EGRESS IN ACCORDANCE
WITH THE ROW & ACCESS AGREEMENT, AND AS SHOWN ON THE EASEMENT EXHIBIT
MAP, LYING OVER AND ACROSS TIDELANDS, IF ANY, ALONG THE SOUTH 30, FEET OF
GOVERNMENT LOT 2, SECTION 21, TOWNSHIP 34 NORTH, RANGE 2 EAST, W M
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Exhibit C — Quitclaim Deed to Tribe

GOVERNOR’S DEED
“Grantor: . STATE OF WASHINGTON, ACTING BY AND THROUGH THE
..~ WASHINGTON STATE PARKS AND RECREATION COMMISSION,
Grantee: -~~~ SWINOMISH INDIAN TRIBAL COMMUNITY
Abbreviated . -

Legal Desc: -._:Tid_'elan_ds adjacent to GL 2, 20-34-2E WM; Tidelands adjacent to GL 5, 6,
7,8.&9, 21-34-2E WM, and Tidelands adjacent to Ptn. GL 2, 21-34-2E
Tax Parcel #: _Tidc_lands'_adjacent to P20573, P20576, P20603, and P20604
WHEREAS, the STATE OF WASHINGTON, acting by and through the
WASHINGTON STATE PARKS AND RECREATION COMMISSION, at the
Commission’s May 6,-2010, méetin-g in Montesano, Washington, authorized the transfer

of tideland interests adjacent to or. Wlthln the property, located in Skagit County, more

particularly described below; -

NOW THEREFORE, the STATE OF WASHINGTON, acting by and through
the WASHINGTON STATE PARKS‘ AND . RECREATION COMMISSION, as
Grantor, for and m consideration of the mutual beneﬁts to be derived, pursuant to the
provisions of RCW 79A.05.030, and on such terms and conditions as are hereinafter
stated, hereby conveys and quitclaims unto SWINO_MISH INDIAN TRIBAL
COMMUNITY, a federally recognized Indian Tribe _Orgmﬁ_ieél_ pursuant to Section 16 of
the Indian Reorganization Act of 1934 (25 U.S.C. § 476)as :G'réin:t"e_e, any and all of its
right, title, and interest in and to tidelands associated Wiilh_:: or _adjétc’_:ent_ to or within the

property legally described as follows:

TIDELANDS ONLY

Government Lot 2 in Section 20, Townsh1p 34 North, Range 2 East W M

ALSO, Government Lots 5, 6, 7, 8 and 9 in Section 21, Township- 34 Nort:h
Range 2 East, W.M. -
TOGETHER WITH a non-exclusive easement for ingress, egress and ut111t1es
over the South 60 feet of Government Lot 2, Section 21, Township 34 North
Range 2 East, W.M,

AND
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TIDELANDS ONLY
© - The South 410.32 feet of Government Lot 2 in Section 21, Township 34 Notth,
{7 " Range 2 East, W.M.
-~ _EXCEPT the East 30 feet thereof for road.
Ail s;tuate in the County of Skagit, State of Washington

'.,'_The term “tidelands” as used herein means all lands adjacent to or surrounded in
whole - or .in part by the property legally described above that are or were
contmu_ally_ or intermittently submerged beneath waters subject to the ebb and
flow of the-tides and that lic between the line of mean high tide and the line of
extreme ‘low water, and include the bed of the saltwater lagoon surrounded in
whole or in part by the South 410.32 feet of Government Lot 2 in Section 21,
Township 34 North; Range 2 East, W.M. For purposes of this definition of
“tidelands,” the lirie of mean high tide is determined by taking the mean of all
high tides, including spring tides and neap tides, over a complete tidal cycle of
18.6 years and is ‘ambulatory, changing location in response to erosion and
accretion as well as.changes in tidal elevations. However, except as otherwise
provided by applicable law; if the line of mean high tide is seaward of where it
would be in the absence ‘of a human-made assemblage of materials or other
human-made alteration, then the landward boundary of the tidelands is where the
line of mean high tide would be'in the absence of such assemblage or alteration.

Dated this day of - ,2010.
STATE OF WASHINGTON

"GOVERNOR
ATTEST: TN

SECRETARY OF STATE

APPROVED AS TO FORM:
ROB MCKENNA
Attorney General

By
James Schwartz

Asstan Atomey Gl ll\Whl)lMﬂNINIIM\\\\\NIMWW
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