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Exhibit B — Right of Way and Access Agreement

WHEN RECORDED, RETURN TO:
- Washington State Parks and Recreation Commission
AttnyDirector
1111 Tsracl Road Southwest
Olympia, Washington 98504

RIGHT-OF-WAY AND ACCESS AGREEMENT

GRANTOR: UNITED STATES OF AMERICA FOR AND ON BEHALF

OF THE SWINO_MISH INDIAN TRIBAL COMMUNITY
GRANTEE: WASHINGTON . ‘STATE PARKS AND RECREATION
COMMISSION

SHORT LEGAL: Tidelands adjacent.to GL 2, 20-34-2E WM; Tidelands adjacent to
GL S, 6,7, 8 & 9, 21-34-2E-WM; and Tidelands adjacent to Ptn.
GL 2, 21-34-2E T

PARCEL NOs: Tidelands adjacent to P20573, P20576 and P20603

1. RIGHT-OF-WAY AND ACCESS AGREEMENT.

1.1. Parties. The Parties to this Right-of-Way and~ Access Agreement are the
UNITED STATES OF AMERICA FOR AND ON BEHALF OF THE
SWINOMISH INDIAN TRIBAL COMMUNITY, a federally recognized Indian Tribe
organized pursuant to Section 16 of the Indian Reorganization Act of 1934 (25 U.S.C. §
476) (hereinafter “the Tribe™), owners of Trust lands located within.the exterior
boundaries of the Swinomish Reservation, acting by and through ‘the Superintendent,
Puget Sound Agency, Bureau of Indian Affairs, Department of the Interior, under
authority contained in 209 DM 8, 230 DM 1, 3 TAM 4, 4a pursuant to-the provisions of
the Act of February 5, 1948 (62 Stat. 17, 25 U.S.C. §§ 323-328) and Part 169, Title 25
Code of Federal Regulations, and the WASHINGTON STATE PARKS AND
RECREATION COMMISSION, an agency of the State of Washington (“State Parks”):. --

1.2. For and in consideration of the promises, covenants and agreements contained .- -

herein and in the “Agreement Between Washington State Parks and Recre'a_tioh_-_""_

Commission and Swinomish Indian Tribal Community Regarding the Acquisition of -
Kiket Island and the Development, Operation and Maintenance of a Public Park on Kiket.

L
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.I's'larid” (incorporated herein by reference and attached as Exhibit 1)(“Kiket Island
' ~Agreement”), and other valuable consideration in hand paid, the Parties agree as follows.

- 13, ‘Legal Descriptions.

" 13.1. Kiket Island. The land commonly known as Kiket Island is located
entirely within- the exterior boundaries of the Swinomish Reservation and is legally
described as follows:

Parcel A: L :
Goverﬁfméht--.Lot"Z'_ in Section 20, Township 34 North, Range 2 East, W.M.

ALSO, Gove‘fﬁm_'éntf Lots 5, 6, 7, 8 and 9 of Section 21, Township 34 North,
Range 2 East, WM.

TOGETHER W‘ITH"_-a ﬁ.o_r_lg-.exclusive easement for ingress, egress and utilities
over the South 60 feet of Government Lot 2, Section 21, Township 34 North,
Range 2 East, WM.~ .~ o &

Situate in the County of Skg-é_i_t;"s_tate'of Washington.
Parcel B: Ed

The South 410.32 Feet of Govehﬁnent Lot'_2' in Section 21, Township 34 North,
Range 2 East W.M. EXCEPT the East 30 feet for road.

Situate in the County of Skagit, State éf._Washil}g.ton. _

Notwithstanding anything in the foregoing legal desféription _f‘o_fthe contrary, Parcel A and
Parcel B do not include any Tidelands or any right, title, or interest, of whatsoever nature
the same may be, in or to any Tidelands. R

The approximate location of Parcel A and Parcel B is sho{m_ on the map incorporated
herein by reference and attached hereto as Exhibit 2. Sl

1.3.2. Tidelands.

1.3.2.1.As used in this Agreement, “Tidelands™ means alI. l_ands_-_:'adjécent to or
surrounded in whole or in part by Parcel A and/or Parcel B that are or ‘were continuously
or intermittently submerged beneath waters subject to the ebb and flow of the tides, and

that lie between the line of mean high tide and the line of extreme low water, and "ihclucie-
the bed of the saltwater lagoon surrounded in whole or in part by Parcel B. For purposes.
of this definition of Tidelands, the line of mean high tide is determined by taking'the.
mean of all high tides, including spring tides and neap tides, over a complete tidal cycle

of 18.6 years and is ambulatory, changing location in response to erosion and accretion as . e

well as changes in tidal elevations. However, except as otherwise provided by applicable Y
law, if the line of mean high tide is seaward of where it would be in the absence of a°

WIRARA

Siagit County Auditor

| 8/18/2010 Page Jof 34 1:40PM1



T ..-h'un'ian-made assemblage of materials or other human-made alteration, then the landward
" boundary of the Tidelands is where the line of mean high tide would be in the absence of

such assemblage or alteration.

ST "_1.".3_.2.2.The Tidelands are owned by the United States of America in trust for
the Tribe. . -

133 Kiﬁet Island Road. An existing road provides access to Parcel A and
Parcel B-(“Road”™).” The Road crosses Parcels A and B and may cross Tidelands.” The
Road is legally described as follows:

Road:

A 30 foot wide easermient.lying over and across a portion of Government Lots

2 and 9, Scction 21, Township 34 North, Range 2 East, W.M., and adjacent
Tidelands, if any,.being 15 feet on each side of the following described
casement centerling which follows an existing gravel road, shown on the
survey dated May 27; 2010, incorporated herein by reference and attached
hereto as Exhibit 3 : . e

Commencing at the corner common to Government Lots 2, 3 and 9,
monumented with a 1 3/4" diameter axle, from which the east quarter corner
of Section 21 bears south 88°28'13" east 1327.52 feet, thence north 00°28'34"
east, along the line common toGovernment Lots 2 & 9, 10.26 feet to the
center of an existing gravel road and the point of beginning; thence north
88°11'10" west 100.43 feet to a point of curvature, concave to the south, from
which the radius point bears south “01°48'50" west 300.00 feet; thence
westerly along said curve through a central angle of 26°15'25" a distance of
137.48 feet to a point of tangency; thence south 65°33'25" west 99.70 feettoa
point of curvature, concave to the southeast, from- which the radius point bears
south 24°26'35" east a distance of 200.00 feet: thence southwesterly along
said curve through a central angle of 20°23'26" a distance of 71.18 feet to a
point of reverse curvature, concave to the northwest,- from which the radius
point bears north 44°50'01" west 220.00 feet; thence southwesterly along said
curve through a central angle of 6°19'02" a distance of 24.26 feet to a point of
tangency; thence south 51°29'01" west 75.00 feet, to the .end-of this
description, from which the point of commencement bears north §9°54°59"
cast, 490.12 feet Ll e

TOGETHER WITH a 30-foot wide easement as shown on tﬁe.:_ __eésémeht'..i_
exhibit map, lying over and across Tidelands, if any, along the south 30 feetof -
Government Lot 2, Section 21, Township 34 North, Range 2 East, WM. L

* The Parties disagree whether the Road is located, in part, on a portion of the Tidelands. State Par_l_s_:é - L

contends no portion of the Road is located on Tidelands. The Tribe contends some portions of the Road are-

oated on Tilnds. L
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_ 1_4___ Right of Way and Access.

_ “1.4:1. Subject to and conditioned upon the terms set forth hereinafter and in the
Klket Istand ‘Agreement and its Exhibits, State Parks is authorized to use the following
described real property (“Kiket Island Tidelands Property” herein) in Skagit County,
Washmgton S

TIDELANDS ABOVE DESCRIBED, INCLUDING BUT NOT LIMITED TO
TIDELANDS UNDERLYING THE ROAD.

1.4.2. State Parks ‘use of the Kiket Island Tidelands Property shall be consistent
with all terms and COI‘ldlth[‘lS related to scope, time and manner of use as set forth in the
Kiket Island Agreemeént and its Exhlblts including but not limited to the Kiket Island Co-
Management Agreement and. any plans developed and approved pursuant to that
Agreement. : o

1.4.3. State Parks’ rights under this Agreement are subject to existing authorized
uses of the Kiket Island Tidelands, Property (including any existing use for a Tribal or
Bureau of Indian Affairs roadway and for the installation, operation and transmission of
utility services by the Tribe and/or by__thn'd parties, including Tribal utilities, water,
sewer, electric, natural gas, television, télephone, fiber optic and data).

1.4.4. No other use of the Kiket Island ‘Tidelands Property by State Parks is
authorized by this Agreement without the prior express written consent of the Tribe, and,
if necessary, an approved amended Right-of-Way and Access Agreement. Any use of the
Kiket Island Tidelands Property by ot under-the authority of State Parks that is not
explicitly authorized in thls Agreement is strictly prohlblted

2. EFFECTIVE DATE AND TERM

2.1. This Agreement shall take effect upon the occurrence of all four of the following
events: . _

2.1.1. Execution of the Kiket Island Agreement and Exhlblt A thereto by State
Parks and the Tribe; T

2.1.2. Execution of this Agreement by State Parks and the Trlbe '

2.1.3. Approval of this Agreement by the Secretary of the Intermr or- hlS_
authorized representative; and -

2.14. Complet10n of all of the conveyances descrlbed in Paragraphs 3. 2 and 3 6 )
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2.2. This Agreement shall remain in effect perpetually, unless and until this
- Agreement is terminated in accordance with Paragraph 20.

-3.-TRIBE'S USE OF KIKET ISLAND TIDELANDS PROPERTY. The Tribe
resérves the ‘right to use the Kiket Island Tidelands Property for any purpose not
explicitly prohibited by the Kiket Island Agreement and its Exhibits, and State Parks
agrees not to interfere with the use of the Kiket Island Tidelands Property by or under the
authority of the Tribe for any purpose not inconsistent with the primary purpose for
which the right-of-way is granted. The Tribe’s use of the Kiket Island Tidelands
Property may include, but is not limited to, use for an existing or future Tribal or Bureau
of Indian Affairs roadway and for the installation, operation and transmission of utility
services by the Tribe and/or by third parties pursuant to Tribal authorization, including
water, sewer, electric; natural gas, television, telephone, fiber optic and data.

4. PERFORMANCE.. State Parks will fulfill its obligations as set forth in this Right-
of-Way and Access Agreement in-accordance with the provisions of the Kiket Island Co-
Management Agreement, including the provisions for Consensus Decision-Making by the
Management Board formed under-that Agreement. The Tribe will participate in good
faith in the Management Board.and perform its obligations under the Co-Management
Agreement so as to facilitate Staté Parks™ performance of its obligations under this
Agreement, L

5. CLEARING AND OTHER RESOURCE DISTURBANCE.

5.1. State Parks and its employees, agents, contractors (including subcontractors), and
guests shall not cut, trim, remove, dispose of; or otherwise disturb in any way any woody
debris, brush, trees or other vegetation on the Kiket Tsland-Tidelands Property without the
prior written permission of the Tribe, except in response to ‘emergency conditions that
pose an imminent danger to human health or life, in ‘which case State Parks shall notify
the Tribe as soon as practicable of any action taken. in_response to the emergency
conditions. T

5.2. State Parks and its employees, agents, contractors (including"_subcontractors), and
guests shall not (a) hunt, fish, shellfish, or gather natural resources on the Kiket Island
Tidelands Property (except as allowed by Washington Administrative Code 352.28.030
as in force on the date of execution of this Agreement) or (b) without the prior written
permission of the Tribe, deface, destroy, harass, or otherwise disturb in any way any
natural or cultural resources found on or in the Kiket Island Tidelands Property. .

6. TRIBAL APPROVAL REQUIRED FOR CHANGES TO TIDELANDS AND
ROAD. S

6.1. Except as explicitly allowed under this Paragraph 6, State Parks __énd.:_i.ts“f__;
employces, agents, contractors (including subcontractors), and guests shall not make any . /
changes whatsoever to the Kiket I[sland Tidelands Property without the prior written 3

LT

36 Skagit County Auditor
6/18/2010 Page 8 of 34 1:.40PM



.' .-p'enﬁission of the Tribe and, if necessary, an approved amended Right-of-Way and
.~ Access-Agreement.

; 62Ex cept as explicitly allowed under this Paragraph 6, State Parks and its

employees, agents, contractors (including subcontractors), and guests shall not make any
changes whatsoever to the Road (including but not limited to relocating the Road from its
current loeation as depicted in Exhibit 3, making any changes in the size, extent, design,
or engineering of the Road where currently located on the Kiket Island Tidelands
Property; remoying or placing fill material or shore stabilization works from or on the
Road or Road revétmient, constructing any buildings, structures, or other assemblages of
materials on the Road or Road revetment, or cutting any Road surface) without the prior
deliberation and Consensus Decision of the Management Board established pursuant to
Section 2 of the Kiket Island Co-Management Agreement, and, if necessary, an approved
amended Right-of-Wayand Access Agreement. However, State Parks may, without the
prior deliberation and Consensus Decision of the Management Board: (a) take action in
response to emergency conditions that pose an imminent danger to human health or life,
in which case State Parks shall notify the Tribe as soon as practicable of any action taken
in response to the emergency conditions; and (b) perform minor repair activities on the
Road for the sole purpose of maintaining the Road in its current condition and location
for use under this Agreement and thé_Kikg_t--IS-_land Agreement and its Exhibits.

7. WORKMANLIKE MANNER._ “'State Parks and its employees, agents and
contractors (including subcontractors) shall exercise the rights conveyed by this Right-of-
Way and Access Agreement in a workmanlike manner.

8. PERMITS. Before beginning any work on the Kiket Island Tidelands Property,
State Parks, its employees, agents, and contractors (including subcontractors) shall obtain
all necessary permits, including all necessary Tribal permits, in connection with such
work. State Parks, its employees, agents and contractors (including subcontractors) shall
comply with any and all conditions of said permits. ) T e,

9. COMPLIANCE WITH LAW. Subject to the provisions of Paragraph 3.4 of the
Kiket Island Co-Management Agreement, State Parks, its - employees, agents, and
contractors (including subcontractors) shall comply with all ‘applicable Tribal, Federal
and State laws when taking action pursuant to this Agreement or the Kiket Island
Agreement that occurs upon or affects the Kiket Island Tidelands Property, including but
not limited to the Swinomish Tribal Employment Rights Ordinance; STC Title 14,
Chapter 1 and the Swinomish Tribal Employment Rights Ordinance Tax, STC Title 17,
Chapter 5. i T

10. SITE RESTORATION. State Parks agrees:

10.1. Upon request of the Tribe, to restore the Kiket Island Tidelands Pr.op:erty.a's:"f-__f

nearly as is possible to its condition as of the date of this Agreement upot the. o

termination of this Agreement;

WA



7 10.2. If State Parks is authorized to cut, trim, remove, dispose of, or otherwise

" - disturb in any way any woody debris, brush, trecs or other vegetation on the

" "Kiket Island Tidelands Property under Paragraph 5 of this Agreement, to remove

" and.dispose of all woody debris, brush, trees or other vegetation cut, trimmed,
removed, or otherwise disturbed; and

103 If S‘f_ait_e.__Parks is authorized to make any changes to the Tidelands or the Road
under Paragraph 6 of this Agrecment, to repair such Road, sidewalks, fences,
¢ulverts; utility lines and any and all other improvements as may be destroyed or

injured by State Parks’ construction work.

11. SOIL CONSERVATION State Parks shall take soil and resource conservation and
protection measures; including weed control, on the Kiket Island Tidelands Property in
accordance with a plan approved by the Tribe.

12. FIRE CONTROL:. State :PIar_k_s- will do everything reasonably within its power to
prevent and suppress fires on or néar the Kiket Island Tidelands Property.

13. CULTURAL RESOURCES.’-:=_ State Parks agrees that during the term of this
Agreement, if any previously unidehti’ﬁed-c’ultural resources are discovered within the
Kiket Island Tidelands Property, any work on and/or use of the Kiket Island Tidelands
Property that disturbs or threatens “to disturb such cultural resources shall be halted
immediately and the Tribe shall be contacted immediately.

14. EXISTING UTILITIES.

14.1. State Parks agrees to locate all existing utilities prior to, and avoid any
damage to existing utilities during, use of the rights gratited under this Right-of-Way and
Access  Agreement. State Parks shall cooperate with utility’ owners and/or operators to
arrange for the prompt repair of any such damage, 'and_'_'_shégll..promptly reimburse the
utility owner and/or operator for the cost of such repair. -~ " *

14.2. State Parks shall comply with RCW 19.122 “U‘nderg_round Utilities” (or any
future successor of or replacement for RCW 19.122), in connection with this Right-of-
Way and Access Agreement and any activity undertaken pursuant to_this' Agreement.
Such compliance shall be in addition to, and not a replacement for.or excuse from,
compliance with this Agreement or any otherwise applicable existing ot future Tribal,
Federal, or State law. L e

15. RESPONSIBILITY FOR EXPENSES & DAMAGES. State Parks~shall -pay

promptly all compensation for damages caused to the Tribe (including .any Tribal "
authority, enterprise, or other Tribal subdivision or entity) and any authorized users of the -
Kiket Island Tidelands Property for loss of life, personal injury and property damage to -+ -

the extent caused by the wrongful actions or failures to act of or attributable to-State. =

Parks or its employees, agents, contractors (including subcontractors), and their = .
respective employees and agents in the use of the Kiket Island Tidelands Property by~

HARANMRERAAN
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| -'Staté Parks or its employees, agents, contractors (including subcontractors), and their
" respective employees and agents, provided, however, that nothing herein shall require

State.Parks to pay compensation for damages attributable to the negligence or intentional

- acts of the Tribe.

16;-_I-NDEMNIEICATION. To the extent permitted by law, State Parks agrees to
indemnify, defend and hold harmless the United States, the Tribe, and the occupants and
authorized users of the Kiket Island Tidelands Property against any liability for loss of -
life, personal injury and propetty damage to the extent caused by the use of the Kiket
Island Tidelands Property by State Parks, its employees, agents, contractors (including
subcontractors), ‘and- their respective employees and agents, provided, however, that
nothing herein shall requiré State Parks to indemnify, defend, and hold the Tribe and
authorized users of the Kiket Island Tidelands Property harmless for any such liability
attributable to the negligence or intentional acts of the Tribe.

17. TRANSFER, ASSIGNMENT, AND CONVEYANCE TO THIRD PARTIES.
The rights granted herein "s_h.all___.nbt be transferred or assigned without the prior written
approval of the Secretary of the Interior (or his authorized representative) and the Tribe.
Notwithstanding any other provision of this Agreement, the rights herein granted shall
terminate immediately if State Parks attempts to transfer or assign such rights or to
convey any interest in Parcel A or Parcel B to a third party without the prior written
approval of the Tribe. Lo

18. ABANDONMENT. If after this Agreement is executed by the Parties the Kiket
[sland Tidelands Property is not used for two (2) consécutive years without approval by
the Tribe, the rights herein granted may be terminated, in which event all rights hereunder
shall revert to or otherwise become the property of the Tribe without necessity for further
action by the Tribe or the United States. STy

19. MODIFICATIONS AND AMENDMENTS. Aﬁy__'_'md.d_i:ﬁcations or amendments to
this Right-of-Way and Access Agreement must be approved in-writing by the Tribe, State

- Parks and the Secretary of the Interior (or his authorized representative).

20. TERMINATION.

20.1. The Right-of-Way and Access Agreement granted hercin ay be terminated
in whole or in part upon thitty (30) days written notice from the Bureau of [ndian Affairs
of the United States Department of the Interior for State Parks’ failure to comply with
any material term or condition of this Agreement, the Kiket Island Agreement or-its
Exhibits, or applicable Federal regulations, provided that this Agreement, shall-not be
terminated under this Paragraph 20.1 if such failure is attributable to the Tribe’s failure to -

participate in the Management Board in good faith or its failure to fulfill its obligations -
under the Kiket Island Agreement or its Exhibits, including the Kiket Island Co-.
Management Agreement, and provided further that this Agreement shall nat be =
terminated if State Parks’ failure is cured within thirty days of notice of such failure. The '

Tribe agrees not to request a written notice from the Bureau of Indian Affairs under this-~

T
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-P'arzigraph 20.1 before addressing State Parks® failure to comply with a material term or
" _condition of this Agreement, the Kiket [sland Agreement or its Exhibits, or applicable

Fedéral regulations through the dispute resolution process set forth in Paragraph 5 of the

- Kiket Island Agreement.

1202, . The Right-of-Way and Access Agreement granted herein shall terminate and
all rights heretinder shall automatically revert to or otherwise become the property of the
Tribe without necessity for further action by the Tribe or the United States if the Kiket

Island Agreement is terminated for any reason.

21. MUTUAL LIMITED WAIVERS OF SOVEREIGN IMMUNITY. This
Agreement does not waive, limit, or modify the sovereign immunity of the State of
Washington or the Tribé from unconsented suit except as specifically provided in this
Paragraph 21. The State of Washington, acting by and through State Parks, and the Tribe
consent to suit by the other if, and only if: (a) the claims in the suit relate to the making,
formation or validity of,"or‘--pblligatj:ons under this Agreement and are based exclusively
on an alleged breach (or breaches) of one or more of the specific obligations, duties,
covenants, or warranties expressly niade or assumed by the Parties in this Agreement;
and (b) the suit is filed in"the Federal District Court for the Western District of
Washington or, if that court rules that it lacks jurisdiction over the subject matter of the
suit, in the Superior Court of Washington State for Thurston County. This limited
waiver is applicable solely to claims by the other Party to this Agreement, and not to
claims by any other person, corporation, partnership, governmental body, or other entity
whatsoever. This limited waiver does not extend to proceedings in any other forum or
regarding any other matter. This limited waiver only, authorizes relief compelling State
Parks or the Tribe to take action specifically required by this Agreement, compelling
State Parks or the Tribe to discontinue action expressly prohibited by this Agreement,
terminating this Agreement for a material breach, and/or awarding compensatory money
damages against the State of Washington or the Tribe for breach of this Agreement,
provided that termination of this Agreement shall ‘be-a rémedy of last resort. Any
judgment against the Tribe shall be satisfied exclusively from the Class 111 gaming
revenues of the Tribe, and not from any other income, asset or property of the Tribe.
Each Party shall bear its own attorney’s fees, costs, and -expenses in a proceeding
authorized by the Paragraph. T

22. TRIBAL SOVEREIGNTY. This Agreement shall in no manner diminish, affect or
limit any aspect of the Tribe’s jurisdiction, dominion or control, whether civil, criminal,
regulatory, adjudicatory, licensing, taxation or otherwise, over the Kiket Island Tidelands
Property, or over anyone or anything thereon or therein, or any activities taking place on,
over or under the Kiket Island Tidelands Property, without regard to whether the-person
or entity being regulated is a Tribal member, other Native American or non-Indian pe-rsdn"’ :

or entity, or State or local governmental authority. This provision is an essential-and -
indivisible part of this Agreement; should this provision, at the request of State Parks or.: -

its employees, agents, or contractors (including subcontractors), or any person or entity
acting in concert with State Parks, be struck down, ruled unenforceable, or ineffective, or .-~
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~in dny manner limited, this Agreement shall be void and the rights granted by this
- Agreement shall terminate immediately.

23 SUCCESSORS. This Agreement shall be binding upon and inure to the bencfit of

successors of both parties.

24. NOTICES AND COMMUNICATIONS. State Parks shall at all times keep the
Tribe and the Secretary of the United States Department of the Interior informed of its
address. The Tribe shall at all times keep State Parks informed of its address. Currently,
notices to State Parks shall be addressed to: Washington State Parks and Recreation
Commission, Attn: Director, 1111 Israel Road Southwest, Olympia, Washington 98504
and notices to the Tribe shall be addressed to: Swinomish Indian Tribal Community,
Attn: Legal Department, 11404 Moorage Way, LaConner, Washington 98257.

25. COMPLETE AGREEMENT AND CONSTRUCTION,

25.1. This Agreement, and the Kiket Island Agreement which is attached hereto and
incorporated herein, contain the complete statement of the understanding of the Parties
with respect to the subject matter of this Agreement. There are no other representations,
agreements, or understandings, oral -or written, by the Parties relating to the subject
matter of this: Agreement that are, hot---ﬁ)liy expressed in this Agreement. Each Party
acknowledges and represents to the other Party that it is executing this Agreement solely
in reliance upon its own judgment and knowledge and that it is not executing this
Agreement based upon the representation or covenant of the other Party, or anyone acting
on such Party’s behalf, except as expressly statéd herein.

25.2. This Agreement has been freely and fairly negotiated by the Parties hereto and
has been reviewed by legal counsel for each of the Parties, each of whom has had the full
opportunity to modify the draftsmanship he‘reof;f;__ and; therefore, the terms of this
Agreement shall be construed and interpreted without™ any _presumption or other rule
requiring constructional interpretation against the Party -causinig ‘the drafting of the
Agreement. i i

SWINOMISH INDIAN TRIBAL COMMUNITY:

BY: Brown un)\g:E_Q.w
" Name: Brian  Cladoos 9 )

Title: Chad e v~

WASHINGTON STATE PARKS AND RECREATION COMMISSION: - -~ =

BY: @Mx‘?{]@/m 0N
Name: { ‘ﬁl Uiy < IONNSE

Title: 18)'4

Wiy
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| STATE OF WASHINGTON

ACKNOWLEDGMENT

§5.

COUNTYDF“TVuuth

BEFORE ME a Notary Public, in and for said Coy;y and State, on this l“” day of
g =, 2010, personally appeared \ :.c\l N \ Mg ,
and’who acknowledged that s/he is and was at the time of slépmg the same

' Ajc {‘lf‘ﬂ,\ ’—) N *L _ of the Washington State Parks and Recreation

Commissigl; and’5/he - personally acknowledged to me tha@executed the foregoing as
his/her free and voluntary act of the Washington State Parks and Recreatlon Commission

for the uses and purposes set forth in the foregoing. % %
- S \(\ \ Yl (L l ﬂ‘,{

\\\\\‘ T e (Signature of N{oXary)

N (Oj\{?fl‘l"@ Ly
:$\~§Q§90~a§h§%é§"f'~$* * C;kat\YW{\1(=k\ ;%;Vvﬁ;\c\
g% § TARY TR _(Leg1bly Print or Stamp Nalne of Notary)
= P;%gt_;c S * Notary public in and for the State of |
EXON C? < 7. Washington, residing at \L\\a\, AL }H

’,;ﬁ’/z;'--f?‘i‘_’?‘_’f\w"'&é“@ - My appointment expires o\
“ / OF WPS{\\ \\\' .
iy

i
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ACKNOWLEDGMENT

-_ STATE'OF WASHINGTON

ss.
COUNTY OF SKAGIT

BEFORE ME a Notary Public, in and for said County and State, on this 3 #ay of
{A /\.Q—— 2010, personally appeared M. Brian Cladoosby, and who -
acknowledged that he is and was at the time of signing the Chairman of the Swinomish
Tribal Senate; and he personally acknowledged to me that he executed the foregoing as
his free and voluntary act of the Swinomish Indian Tri ai Community for the uses and

(Srgnature of MGtary)

Sie ? i Bestor)

(Legibly Pr or Stamp Name of Notary)

Notary public in and for the-tate o

-~ Washington, residing at
" My appointment expires (21907

BUREAU OF INDIAN AFFAIRS

The within Right-of-Way and Access Agreement is hereby approved and declared to be
made in accordance with the law and the rules and regulatrons prescribed by the
Secretary of the Interlor thereunder and now in force effectwe

Approved pursuant to__209'DM 8, 230 DM 1, 3 IaM 4, 4K, and pursuant to the
provisions of the Act February 5,1948 (62 Sgat. 17, 25:U&K.C. 323-328) and
Title 25 CFR Part 169 _'e

Ce/zo/to

Date approved:

Officer in charge dEAgency

MR
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®  oumTl ©

- AGREEMENT BETWEEN WASHINGTON STATE PARKS AND RECREATION
_"COMMISSION AND SWINOMISH INDIAN TRIBAL COMMUNITY REGARDING
THE ACQUISITION OF KIKET ISLAND AND THE DEVELOPMENT, OPERATION
' AND MAINTENANCE OF A PUBLIC PARK ON KIKET ISLAND
This Agreement regarding the acquisition of Kiket Island and the development,
operatlon and mamtenance of a public park on Kiket Island is made and entered into this

//Iﬂ\ day of

Recreation Commlssm_n,. an-agency of the State of Washington, acting under the authority

M/VL/O/OIO by and between the Washington State Parks and

of the Interlocal CooperatlonAct, Chapter 39.34 RCW, and other applicable law, and the
Swinomish Indian TrlbalCommumty, a federally recognized Indian Tribe organized
pursuant to Section 16 of "fI'Ié_':"I_n.dia_x}f:_;R_corganization Act of 1934 (25 US.C. § 476),
acting under the authority of its Constltutlon and Bylaws.

For and in consideration of the promlses, covenants and agreements contained herein,
the Parties recognize, affirm, and agree..és."follows:---"_'_"_:'__' .
1. Definitions. The following words or ph'r.:z_iIs.e.é. s_ha?ll.ighave the following meanings for
purposes of this Agreement: e

1.1. “Co-Management Agreemenf’ means:}:"-thg._. KiI%i?:ft:__[sland Co-Management
Agreement attached hereto as Exhibit A. Y

1.2.  “Government Funding Agency” means any one I).f,:".a.f.l.d -“GOVém__l_neﬂt Funding
Agencies” means all of, the following Federal and State Ageﬁc_iif.:.s- that _é.fé«_providing
funding for the acquisition of Kiket Island: (a) Office of Ocean and.. C‘oéé.ta.l -Re‘source
Management, National Ocean Service, National Oceanic and | Atmospherlc_
Administration; (b) Fish and Wildlife Service, United States Department of the Intenor :

and (c) Washington State Recreation and Conservation Office.

n
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- 13, “Kiket Island” means Parcel A and Parcel B, as legally described in
| Paragraphs 1.8 and 1.9 below. Notwithstanding any other provision in this Agreement to
thecontrary neither Kiket Island, Parcel A nor Parcel B includes any Kiket Island
Tic..l'é.lza'n_dé-; :'.__éls.--""_d_i.es__.c:ribed in Paragraph 1.5 below, or any right, title or interest, of
whatsoe{!;r ﬁatgut_:gre_t'.he.;ame may be, in or to any Kiket Island Tidelands.'

1.4 “Klketlsland '_(_’@greement” means this Agreement Between Washington State
Parks and Recreati__o_;j.:Cﬁfnfnis_gion and Swinomish Indian Tribal Community Regarding
the Acquisition of Kil::.:e'tﬁ I..slar;gl;and the Development, Operation and Maintenance of a
Public Park on Kiket Is]and

1.5.  “Kiket Island Tldclands”means all lands adjacent to or surrounded in whole
or in part by Parcel A and/or Pa_:x'c’é.l_.--=]3_:.ﬁ.1::1t are or were continually or intermittently
submerged beneath waters subject to the ebb and ﬂow of the tides and that lie between
the line of mean high tide and the line of ex_trer_fi;" low water, and include the bed of the
saltwater lagoon surrounded in whole or mpartbyParcel B. For purposes of this
definition of Kiket Island Tidelands, the line of meanhlghtlde is determined by taking
the mean of all high tides, including spring tides andneap tIdCS, over a complete tidal
cycle of 18.6 years and is ambulatory, changing locati;ox;_ in__reép_énse to erosion and
accretion as well as changes in tidal elevations. However, e*cgpf és:.o_t__hei.wise provided
by applicable law, if the line of mean high tide is seaward of where 1twou1d be in the
absence of a human-made assemblage of materials or other l.luman-m..é;i_:_é..._a'_tt__eré_l.'t}i.(.)ﬁ:,_ _t_hen
the landward boundary of the Kiket Island Tidelands is where the line of meanhlghude

would be in the absence of such assemblage or alteration. Kiket Island Tide.l_;';md's;_ ar"ff:__;

! The Parties disagree whether an existing road on Parcel A and Parce! B is located, in part, on a portion-of T
the Kiket Island Tidelands. State Parks contends no portion of the road is located on Kiket Island”
Tidelands. The Tribe contends some portions of the road are [ocated on Kiket 1sland Tidetands.

U

Skagit County Auditor
6/18/2010 Page 15 of 34 1:40PM




.l;cj_cafed entirely within the exterior boundaries of the Swinomish Reservation and are
= ownedby _the United States in trust for the Tribe.

1 6 | ‘fuI.\";_[anagement Board” means the Kiket Island Management Board described
in Paragraph 20f -l_l}e Co-Management Agreement.

1.7.° ‘Nearby Morine Waters” means the marine waters adjacent to or in close
proximity to K'il“('o.t I.:':.:,lo'nd' and the Kiket Island Tidelands, including Turner’s Bay, Similk
Bay, Kiket Bay and Skaglt Bay

1.8,  “Parcel A™ means the land legally described as follows:

Government Lot 2 in Sectlon 20 Townslnp 34 North, Range 2 East, W.M.

ALSO, Government Lots 5 6 7 8 and 9 of Section 21, Township 34 North,
Range 2 East, W.M.

TOGETHER WITH a non-excluswc casement for ingress, egress and utilities

over the South 60 feet of Govemment Lot 2 Sectlon 21, Township 34 North,

Range 2 East, W.M.

Situate in the County of Skagit, State of Washmgton

Notwnthstandmg anything in the foregomg legal descnptlon to the contrary, Parcel A
does not 1nclude any Klket Island Tidelands or any rlght tltle or interest, of whatsoever
nature the same may be, in or to any Kiket Island Tldeland-s._;' |

1.9. “Parcel B” means the land legally described as follows

The South 410.32 Feet of Government Lot 2 in Section 21, Township 34 North,
Range 2 East W.M. EXCEPT the East 30 feet thereof for road.

Situate in the County of Skagit, State of Washington.

Notwithstanding anything in the foregoing legal description to the contrary, Parce!B
does not include any Kiket Island Tidelands or any right, title, or interest, of whatsoever
nature the same may be, in or to any Kiket Island Tidelands. ‘g7

M| NIIIIEIINI|1IU|IUNIIII\IMIIHINII\
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_1".]0. “Parties” means State Parks and the Tribe.

| 1 11 | .“Right-of-Way and Access Agreement” means the Right-of-Way and Access
Agréeiiné.ht. é’l;_%t'ached hereto as Exhibit B.

1]2 '._:"-::“__Sgéc":__tfg:_ta.ry” means the United States Secretary of the Interior or another
employeéi léf: thc Umted States Department of the Interior to whom the Secretary’s
authority to appr;ﬁ;/'e.z't.h_éllRi'_g_ht—of-Way and Access Agreement has been delegated.

1.13.  “State Parks”meansthe Washington State Parks and Recreation Commission
Or it§ SUCCessor. Fa)

1.14. “Swinomish Reservatlonmeans the reservation described in the Treaty of
Point Elliott as “the peninSL;ld..ﬂa.f. ﬂieﬁ';oﬁthgastern end of Perry’s Island, called Shais-
quihl,” which is located on what is. presently and commonly known as Fidalgo Island in
Skagit County, Washington. ..

1.15. “Treaty of Point Elliott” or “Treaty”..i.l;ééhgs.‘_gthe Treaty with the Duwamish,
Suquamish, Etc., 12 Stat. 927 (1855). | -

1.16. “Tribe” means the Swinomish Indian Trlbal .Cor_nr;}UHity or its Successor.

1.17. “Trust for Public Land” or “TPL” mcaﬁé.".t':hé:_:.'nbﬁﬁfé_ﬁ_t California public
benefit corporation and land conservation organization with thatname i
2. Reasons for Agreement. | __ )

2.1.  Kiket Island, the Kiket Island Tidelands, and Nearb};ﬁI\'/II.z_}fi.i_le:'_;_E;V.é'{'e;s. have
unique ecological, environmental, conservation, educational, recrea{i;i.;al;_._'-ééb.né':‘lisl,
historical, cultural, Tribal and aesthetic values that the Parties believe areWGI’th}’ Of :

preservation and protection in perpetuity.

1 ojza e
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2.2.  Inthe 1855 Treaty of Point Elliott, the Tribe ceded lands to the United States

| B:;_;J;--fre;s;é:_ry.ed certain rights, including but not limited to an exclusive right to use and
"(")ct;upiy' ".t.h'e' ;_...S__winomish Reservation and the right to exercise certain hunting, fishing
(mcludmg :-éhe__l_l:ﬁs__l.ling), and gathering rights within and without the Swinomish
Reselrv::n:fo;"l.= The frib;’s Federally approved Constitution and Bylaws provides that the
Tribe;s jurisdic_'t_i“.c;ﬁ shall extend to the territory within the Swinomish Reservation. Kiket
Island and the Kiket. IsIandTldelands are located entirely within the exterior boundaries
of the Swinomish Resef;f.:aiti.on.u..;

23. 1Ina Septemi).'s:}j 9,1873,Execut1ve Order (Executive Order), President Grant
stated the northern bounda;y:'-d.f.-“t'l.lé .:.'Sf._:w:inomish Reservation begins at the “low water
mark on the shore of Similk Bay” andextends to the “low-water mark on the western
shore of Padilla Bay.” The Treaty an..'d-.lt_.hg Exccuti.\_fg Order are the basis for Federal and
State court decisions and numerous United St.'atclez;b.t::partment of the Interior opinions
recognizing that tidelands adjacent to Swinorﬁish R'eégrfa_tion uplands are owned by the
United: States in trust for the Tribe, ._ | o

2.4.  On April 1, 1885, Parcel A and Parcel B. wereallottcd to a ﬁlember of the
Tribe and subsequently passed out of Indian ownership. Priy_g-te_, rxlén.-lndian ownership
of Parcel A and Parcel B has prevented the Tribe and its members _f(bh’l___gaining or
maintaining unfettered access to the Kiket Island Tidelands and Nearby Marme Waters.
Additionally, the current owners of Parcel A and Parcel B have madeclarms fh'ét_are
adverse to the ownership of the Kiket Island Tidelands by the United Stat..e”'s.;-:i_n' trust for ;

the Tribe,

WA
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7'5.  The current owners of Parcel A and Parcel B have expressed interest in selling
i Klketlsland A sale to a private party could lead to an effort to subdivide and develop
.Kikét.--:ISiéﬁd;With adverse effects on the ecology and environment of Kiket Island and on
naturaiandcultural resources on or in Kiket Island, the Kiket Island Tidelands and
Nearby Marme Waters “

2.6. State Parks,wnh the assistance of TPL, the Nature Conservancy and others,
has secured commit__ln.f_?:ﬁfé_"f'rgp.l _{_he Government Funding Agencies to provide funding for
the acquisition of porti;n'é éf Klket Island from the current owners on certain conditions.
One of the conditions tmposed by the Govemment ‘Funding Agencies is that the portions
of Kiket Island acquired mth such funds be operated perpetually as a public park with
limited public access consistent W1_:1h p-r_c_)te'ctlon of the resources and ecology of Kiket
Island. |

2.7. Inorder to satisfy the conditions di.sc'ué;;éa' _i;n_:Paragraph 2.6 above, State Parks
seeks a perpetual right-of-way and access é'gr_ee'_r'ne.r}_tj-“fyom_ the Tribe to provide: (a)
perpetual public access across any portion of the ex?:iétiﬁg roa;dz'on Parcel A and Parce! B
that is located on the Kiket Island Tidelands; and (b) limited pubhc access to the Kiket
Island Tidelands. In addition, State Parks seeks the Tnbe s ass;stancc including its
financial assistance, as an equal co-manager in the develpé;mér}t_,_..-'_o_pe_ratlon and
maintenance of a public park on Kiket Island. P

2.8.  The Tribe is willing to provide a perpetual right-of-way and access agreement
to State Parks for the purposes set forth in Paragraph 2.7 above and to assxst State Parks_"* '
as an equal co-manager in the development, operation and maintenance of a publ_lc park ._

on Kiket Island in exchange for a 50% undivided interest in Kiket Island and the -

A
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e:tim'ination of any claims that are adverse to the United States’ ownership of the Kiket

= Is!and Tldelands in trust for the Tribe.

| 29 State Parks supports the Tribe’s acquisition of a 50% undivided interest in
Kil;é.t:.fl'sl_a.nd _and_-__t_he elimination of any claims that are adverse t0 the United States’
ownershifpﬂfogf the Kike_t Island Tidelands in trust for the Tribe because of: (a) the Tribe’s
© agreement to provnde ._n'-pe._r_petual right-of-way and access agreement to State Parks; (b)
the Tribe’s agreem__t_:ntf'tn'_"a_s_:nis_t_nState Parks as an equal co-manager in the development,
operation and mainten;n:cé of a public park on Kiket Island; (c) the Parties’ shared
objectives for the preserv.atlon and management of Kiket Island; (d) the location of Kiket
Island within the Svunom|sh Reservatlon and (e) the overlapping jurisdiction of the
Tribe and the State of Washington"_wl[h_..r;’:_spect to Kiket Island.

2.10. The Parties agree that lon'g_-'.‘t.e__nn managément measures designed to avoid or
minimize and remediate damage to Kikét Islan-d_,':;l.ié'.- Ki_ket Island Tidelands, and Nearby
Marine Waters caused by human activities. (mcludlng .rccr_eational activities) on Kiket
Island and the Kiket Island Tidelands are necessaﬁj.f--"tn“ preéérve and protect the unique
values of Kiket Island, the Kiket Island Tldelands and Nearby Marine Waters in
perpetuity. The Parties further agree that management of Klket Island should
accommodate the exercise of the Tribe’s Treaty rights and Trlbal spmtual and cultural
activities as set forth in Section 7 of the Co-Management Agreement_- - o

211. It is in the Parties’ mutual interests to acquire Kiket Island astenants in
common with equal undivided interests, and to plan for and implement thepreservatlon, __
protection, and use of Kiket Island by consensus, for the following reasc.m.s.g_"(amnng_ 5'

others): Kiket [sland is located entirely within the Swinomish Reservation and is s'ubject; -
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' tothe regulatory jurisdiction of the Tribe or the State of Washington or both under certain
- mrcumstances, Parcel A and Parcel B are surrounded in large part by, and activities on
ﬁar;ﬁél: A and Parcel B may seriously and substantially adversely affect, Kiket Island
Tldelands,whmharc owned by the United States irn trust for the Tribe; Kiket Island, the
Kiket Isl:';aif;d= Tii.(_jelaﬁds,“ and Nearby Marine Waters are areas of great importance to the
Parties for the'fé:.:'a.isfij.n.s.'”set fonh in Paragraph 2.1 above; and diffuse, intensive, and/or
unmanaged public | use of Klket Island, the Kiket Island Tidelands, and Nearby Marine
Waters will damage su:ch. Iands._a___r_-ld. waters.

2.12. The Parties mtend touse their respective ownership interests and rights,
including but not limited to the Trlbe s cxnstmg ownership of the Kiket Island Tidelands,
the Parties’ proposed co-tenancy mterests i Kiket Island, and State Parks’ rights under
the proposed Right-of-Way and Access_‘Agreementa__ to enter into and implement the Co-
Management Agreement for the development, _6;5é"ra;‘ti_pn and maintenance of a public
park on Kiket Island and thereby satisfy the condltlons imposed by the Government
Funding Agencies, all as set furth in this Agreemenﬁ;.tﬁé Cqégl\/:l_'anagement Agreement and
the Right-of-Way and Access Agreement. e
3. Conveyances and Ownership Interests.

3.1. Immediately after executing this Agreement, the Tnbe and State Parks shall
execute, deliver to each other, and submit to the Bureau of Indiz.l.ﬂ. Affalrsfor 4'review the
Right-of-Way and Access Agreement. -As set forth in the nght—of-Way andAccess
Agreement, it shall not become effective until it has been approved by the Secretary and __
the conveyances described in Paragraphs 3.2 and 3.6 below have been complé'téd.-_ If :the’_._; |

Secretary does not approve the Right- -of-Way and Access Agreement, this Agreement_ﬁ
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sh'all" be null and void and the Parties shall have no further obligations under it. Closing
| 0".f ...tﬁe--"eorweyances described in Paragraph 3.2 below shall be contingent upon the

Secretary ] approvai of the Right- of—Way and Access Agreement.

32 The Partles anticipate and will make best efforts to ensure that, upon the
Secretary s approval ef the Right-of-Way and Access Agreement, TPL will: (a) acquire
by special warranty deed from the current owners of Parcel A and Parcel B title to Parcel
A and Parcel B (meltr:dm'_g .aay._portions of Parcel A and/or Parcel B that are segregated
for purpoaes of acquis:ttie‘.n“ wi“t_hjftmds other than those obtained from the Government
Funding Agencies) and anyrlght,ntle, or interest, of whatsoever nature the same may be,
in or to any Kiket Island Trdelands heldby the current owners of Parcel A and Parcel B;
(b) convey by statutory warranty de'e:ct_.ti't_:_l'e.tr) Parcel A and Parcel B to State Parks and
the Tribe as tenants in common with equal undmded interests (including any portions of
Parcel A and/or Parcel B that are segregated for purposes of acquisition with funds other
than those obtained from the Government Fundmg Agencres) and (c) convey by quit
claim deed any right, title, or interest, of whatsoeveri__nature _the; same may be, in or to any
Kiket Island Tidelands to State Parks and the Tnbe If TPL _does not obtain the
conveyances from the current owners of Parcel A and Parcfelt B.desertb'ed in clause (a) of
this Paragraph, or if it does not make the conveyances to State Parks and the Tribe
described in clauses (b) and (c) of this Paragraph, this Agreement shall be null and void
and the Parties shall have no further obligations under it. R

3.3. . Following the conveyance described in clause (b) of Paragraph 3 2“..abo'.~fe the -

Parties shall have equal undivided interests in Parcel A and Parcel B. Subject to 1he

provisions of any deed restrictions or restrictive covenants jointly filed by the Part1es, the..f

WA
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.l?:'arti'es’ respective rights to use, manage, encumber, convey, assign or otherwise dispose
| ofthelr .interests in Parcel A and Parcel B shall be governed exclusively by this
.'Ag“réémén.t;g_h the Co-Management Agreement and the Right-of-Way and Access
Ag..r'é..é'r'_n_chi:l__gT-k"i_e:_P_arties waive any rights they may have under any statutory, comman or
other law ...'reglatipg to -tt?nants in common, including but not limited to any right to seek
contribution o_rl"-ilt.o seek a partition of the property, to the extent such rights are
inconsistent with thls :'A.g_"r'e:.em_eﬁnt, the Co-Management Agreement or the Right-of-Way
and Access Agrgemex"l_t":.:.".' T
3.4. The Tribe rﬁz;'yi; mltssole d.iscretion, submit an application to the Bureau of
Indian Affairs to acquire th;: Trlbe’sundlwded interest in Parcel A and Parcel B in trust
for the benefit of the Tribe. State "Pa'fl;s- w111 not oppose any such acquisition and no such
acquisition shall be considered 111c0n515tent W1th or in violation of this Agreement, the
Co-Management Agreement or the Right- of—Way and Access Agreement, provided that
no such acquisition shall relieve the Tribe of its obhgatlons under such Agreements.

+ 3.5.  Except as provided in Paragraph 3.4 abév’e or P,a_'ra'graph 8 below, State Parks
shall not encumber, convey, assign or otherwise dlspose of its ri ghts under the Right-of-
Way and Access Agreement and neither State Parks nor the Trlbe shall encumber,
convey, assign or otherwise dispose of its right, title and mt;rest in and t0. Parcei A and
Parcel B without the prior written consent of the other Party and 1he approval of the
Government Funding Agem:les E .

3.6. At or before closing of the conveyances described in Paragraﬁh 3. 2 =above _

State Parks shall execute a quit claim deed in the form attached as Exhibit C._he;e__tg;_ ;.

R "
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- '_ . qu1tcla|ming all right, title and interest, of whatsoever nature the same may be, in and to

" the Klket Island Tldelands to the Tribe.

37 | The Parties shall direct the closing agent to deliver and record the deeds
dese'i'r'i:l'jed: m P"ara'gl_'aph 39 above in the order set forth in Paragraph 3.2, and then to
deliver and recc;_fd the 'deed described in Paragraph 3.6 above.

4. Developmcnt Operatmn and Maintenance of a Public Park on Kiket Island.
Immediately followmg c0mpletlon of the conveyances descnbed in clauses (b) and {c) in
Paragraph 3.2 above and the conveyance described in Paragraph 3.6 above, the Tribe and
State Parks shall execute and dehver to each other the Co- Management Agreement and
shall thereafter develop, Operate anc_l__ m_amtaln a public park at Kiket Island in accordance
with that Agreemen-t. ' | |

5. Dispute Resolution. In the even.t__'. that any _djsagreement or dispute between the
parties arises under this Agreement, including_' analleged breach of this Agreement, the
Co-Management Agreement or the Right-oh’Wa'}i'.-ar__l_n-"' Access Agreement, the Parties
shall attempt to resolve the disagreement or dlspute _a'(_::(_fording to the following
procedures prior to seeking redress in a court of law: R

5.1.  Either Party may initiate dispute resolution by n0t1fymg the other Party and
the Management Board in writing as soon as practicable afier a_'__dl_:.sag_;e_ern_ent__ or dispute
arises. e

5.2. Assoonas practieable -and no later than thirty (30) days from thenottce, the
Management Board shall meet and confer to attempt to resolve the dispute...' SR

5.3.  Should the Management Board fail to reach a Consensus Decision, asdeﬁned

in Paragraph 1.2 of the Co-Management Agreement, regarding the disagreement ar-

A
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d13pute, the procedures set forth in Sections 4.3 through 4.5 of the Co-Management
- Agh‘éefnent shall apply. In the event that the Parties are unable to reach agreement, cach
Party is free to issue its decision and pursue its interests independent of the other Party,
lncludmg but not lnnlted to seeking redress in a court of law in accordance with
Paragraph 6 of thls Agreement
‘6. Mutual lelted Walvcrs of Sovereign Immunity. This Agreement does not waive,
limit, or modify the. soverelgn 1mmumty of the State of Washington or the Tribe from
unconsented suit except as spemﬁcally provided in this Paragraph. The State of
Washington, acting by and through State Parks, and the Tribe consent to suit by the other
if, and only if: (a) the claims m-t-he- :§ui__t--‘relate to the making, formation or validity of, or
obligations under this Agreement, "-t_h'e.G.@_)_:.-:-I“‘;/Iagnagement Agreement or the Right-of-Way
and Access Agreement, and are baseel 'ef(elusively on an alleged breach (or breaches) of
one or more of the specific obligations, duties-,.' covenants, or warranties expressly made
or assumed by the Parties in such Agreemenfs&'and.(_b.)' the suit is filed in the Federal
District Court for the Western District of Washmgton or, 1f Ihat court rules that it lacks
jurisdiction over the subject matter of the suit, in the Supenor Court of Washington State
for Thurston County. This limited consent to suit is appllcable solely to claims by the
other Party to this Agreement, and not to claims by any other person corporanon
partnership, governmental body, or other entity whatsoever. ThlS l1mlted waiver of
sovereign immunity does not extend to proceedings in any other forum dr. rega'rd1-ng_ any
other matter. This limited consent to suit only authorizes relief compelling ..S'"t.a.te' Parks or -
the Tribe to take action specifically required by this Agreement, the Co-Mannﬁgen{ent:f-__f.

Agreement or the Right-of-Way and Access Agreement, compelling State Parks or Ehe .
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Tnbe to discontinue action expressly prohibited by such Agreements, terminating such
. Aﬁg-li'ée-.lﬁénts for a material breach of one or more of them, and/or awarding compensatory
.monesr damages against the State of Washington or the Tribe for breach of such
Agreements prowded that termination of such Agreements shall be a remedy of last
resort, Any Judgment against the Tribe shall be satisfied exclusively from the Class I1I
gaming revenu_es of lhe Trlbe and not from any other income, asset or property of' the
Tribe. Each Party shall- bear--lts_iown attorney’s fees, costs, and expenses in a proceeding
authorized by the Paragraph 3y
7. Modification and Amendment Thls Agreement may only be modified or amended
by a written agreemernt execﬁted -by:p_ot_h' pamcs.
8. Termination. |
8.1.  This Agreement may onI; bé‘ terminated by: (a) a written agreement executed
by both Parties; or (b) a court of competent juri'sd.i;t:i:()-;n"_?Cting pursuant to Paragraph 6 of
this Agreement for a material breach of this Aéreéméqf;- -t_-he Co-Management Agreement
or the Right-of-Way and Access Agreement. -
8.2. Termination by Agreement. Any wrlttenagreement between the Parties
providing for the termination of this Agreement shall providé_:-. . |
8.2.1. Upon termination of this Agreement, State Park_s" -.gh:'a:ll__c_:.q'ﬁve_y all of its
right, title and interest in and to Kiket Island to the Tribe, and theTrlbc shall ﬁssume all
of State Parks’ obligations to the Government Funding Agencies f01..'-'" ;ﬁ;_ﬂ@_vél.b.ﬁmept,
operation and maintenance of a-public park on Kiket Island. e

3.22. The Parties shall provide at least sixty days advance noti'cc_': to.sthe’f___;.

Government Funding Agencies of the Parties’ intent to terminate this Agreement,usﬂtat_c LT

(T
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Parks’ intent to convey all of its right, title and interest in and to Kiket Island to the Tribe,
a';l_d‘"“"tl'-l.'e}Tribe’s ‘ntent to assume all of State Parks’ obligations to the Government
Fundlﬁg Agenc1es for the development, operation and maintenance of a public park on
Kiket Island

8. 2 3 If any Government Funding Agency objects to the Parties’ intent to
terminate this Agreement State Parks’ intent to convey all of its right, title and interest in
and to Kiket Island. to the Trlbe or to the Tribe’s intent to assume all of State Parks’
obligations to the Govemment Fundmg Agencies for the development, operation and
maintenance of a publlc pqpk-_gn’ Klk_e_t__ Island, the Parties shall negotiate in good faith
with such Government Fundmg Agency to resolve its objections consistent with the
requirements of Paragraph 8.2.1 abgife..--= |

8.2.4. If the Parties are unable to resolve an objection from a Government
Funding Agency under Paragraph 8.2.3 above:,“:."aﬂ'r'lc;l‘_zthe Parties’ termination of this
Agreement, State Parks’ conveyance of all ef'---it's "r'ig.ht..-tit:le and interest in and to Kiket
‘Island to the Tribe, or the Tribe’s assumption of all of State Parks’ obligations to the
Government Funding Agencies for the development operatlon and maintenance of a
public park on Kiket Island results in liability to such G_e_-verpme_nt Funding Agency,
cither for reimbursement of funds granted for the acquisition of Kiketrls_l_ar.ia_or to acquire
replacement lands or otherwise, the Parties’ termination agzl;e:e.ﬁl_eﬁ.t. shall allocate
responsibili.ty for such liability between the Parties. < -

8.2.5. Termination of this Agreement shall immediately term..i'ﬁé}.t.e' the .. Co

Management Agreement and the Right-of-Way and Access Agreement.

.
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8';3. Termination by Court. If this Agreement is terminated by a court of

. competent jurisdiction acting pursuant to Paragraphs 6 and 8.1 of this Agreement, the
court $ order prov1dmg for termination of this Agreement shall incorporate the provisions
set foﬁh in Paragraphs 8.2.1 through 8 2.5 above except that, in the absence of agreement
between the Par__tle%, t:hz__a court shall allocate responsibility between the Parties for any
liability to a GQ_\;I’;..I'.ﬂgl;lt?.I.l.t-F__l._l.nding Agency under Paragraph 8.2.4 above in a manner that
is fair and equitable undﬁe‘f "t.l-1e-circumstances.
9. Effective Date -md Term ThlS Agreement shall be in force and take effect upon
execution by the parties and shall remaln in effect unless nullified under Paragraphs 3.1
or 3.2 of this Agreement or ﬁn.tl.l-- te_r;_m'll_néted. in accordance with Paragraphs 8.1 through
8.3 of this Agreement.
10. Successors. This Agreement shz;ll-._bc_ binding upon and inure to the benefit of the
Parties and their successors. This Agreemeﬁt.éf&é#é’§ no rights in and may not be
enforced by any other person, corporation, ..par_'t[iérs.l__]_ié,_'_ga_yemmental body, or other
entity whatsoever. E .
11. No Waiver for Failure to Enforce. No falluretoenforce ény provision of this
Agreement shall be deemed to waive the right of either Partzy.::t_c_;g- enfc;r:;:.e_ such provision or
any other provisions of this Agreement in the future. -
12. Complete Agreement. This Agreement and its Exhibits and a Purchase and Sale
Agreement between State Parks, the Tribe and TPL contain the complete statement of the
understanding of the Parties with respect to the subject matter of this Agreem_.enl_;. 'T_hcr'e“-_"“ -
are no other representations, agreements, or understandings, oral or written, by thé Pames
relating to the subject matter of this Agreement that are not fully expressed m thls )

LT
201006180172

15 Skagit County Auditor
68/18/2010 Page 28 of 34 1:40PM



.,aggre.ement and its Exhibits and the Purchase and Sale Agreement. Each Party
: aékﬁbﬁfédges and represents to the other Party that it is executing this Agreement solely
in rehance upon its own judgment and knowledge and that it is not executing this
Agreement based u_pon the representation or covenant of the other Party, or anyone acting
on such Party S. behalf except as expressly stated herein. Each Party represents to the
other Party that the person executmg this Agreement and its Exhibits on its behalf is duly
authorized to execute s'a;d A--greement and Exhibits.
13. Construction. Thls Agreement has been frecly and fairly negotiated by the Parties
hereto and has been revnewed by legal counsel for each of the Parties, each of whom has
had the full opportunity to mo-d.lfy -t_he‘__d'raftsmansh:p hereof, and, therefore, the terms of
this Agreement shall be construed"-ar’ia .i-r_j_ie;pgreted without any presumption or other rule
requiring constructional interpretatien-.__'_against the Party causing the drafting of the
Agreement. The construction consistent with thetenns of this Agreement that best
furthers the purposes of this Agreement shall be the peef;erred construcnon
14. Liability to Government Funding Agencies for Vlolatton of Grants. For purposes
of this Paragraph 14, “Government Funding Agency Cl;um"’-- r___neans a claim by a
Government Funding Agency for reimbursement or other feiief .ari;iﬁ_g from one or more
of the grants used to acquire Kiket Island. Except as otherwnse provnded in Paragraphs
8.2 or 8.3 above, the Tribe shall be liable for a Government Fundmg Agency CIalm only
to the extent such claim arises from a material breach by the Tribe of: (a)'_ t111.$__-Agre'en_1¢__ﬂt,
the Co-Management Agreement, or the Right-of-Way and Access Agree..l'ﬁel;.t" .(“).r' (b)a :
term or condition of a grant to which the Tribe has separately agreed in W'rltmg to be

bound. Except as otherwise provided in Paragraphs 8.2 or 8.3 above, State Parks shaH beﬁ

I
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'_'_t-iablé for a Government Funding Agency Claim to the extent such claim arises from a
i mat.erlal breach by State Parks of: (a) this Agreement, the Co- Mamgement Agreecment of
the nght of-Way and Access Agreement; or (b} a term or condltlon of a grant used to
acqulre Klket Island
15. Other Loss an(l Llablhty “Claim” as used in this Paragraph 15 means any financial
loss, claim, suit, actlon damage or expense, including but not limited to attorney’s fees,
court costs and l1t1gat’1on e-x-penses attributable to bodily injury, sickness, disease or
death, or injury to or destructlon of tangible real or personal property (including but not
limited to Kiket Island any bu1|d1ngs attached thereto, and the Kiket Island Tidelands)
including loss of use resultmg thercfrom but does not include a Government Funding
Agency Claim as defined in Paragraph 14 _above. Each Party shall be responsible for any
Claim arising from its perfo.nnance c.)..'f th|s Agreement, the Co-Management Agréement,
or the Right-of-Way and Access Agreement or-f‘rdai 1ts performance of activities required
or authorized by such Agreements to the extéﬁt _su_c-h.g.l.aim arises from the tortious acts
or omissions of the Party’s own employees, ofﬁcers,ﬁ:_llo"t.agen_t;;.i'n the performance of such
Agreements or activities. Neither Party shall be considafé:& the agentof the other Party in

performing such Agreements or activities.

WASHINGTON STATE PARKS AND RECREATION COMMISSION.

@Jflt &f“’lxmb’ Date:((’/‘?}ia '
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" SWINOMISH INDIAN TRIBAL COMMUNITY

2o Codon? pate:_ £=3-10

M. Brian Cladoosby, CKdirman
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gxhibit 3 -- Easement Exhibit Map
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%xhibit 3 -- Easement Exhibit Map

www.psesurvey.com

Pacilic, SUrveylng & Engineermg

KIKET ISLAND EASEMENT

A 30 FOOT WIDE EASEMENT FOR INGRESS, EGRESS IN ACCORDANCE WITH THE ROW &
ACCESS AGREEMENT,'/AND AS SHOWN ON THE EASEMENT EXHIBIT MAP, LYING OVER
AND ACROSS A PORTION OF GOVERNMENT LOTS 2 AND 9, SECTION 21, TOWNSHIP 34
NORTH, RANGE 2 EAST, W.M., AND ADJACENT TIDELANDS, |F ANY, BEING 15 FEET ON
EACH SIDE OF THE FOLLOWING DESCRIBED EASEMENT CENTERLINE WHICH FOLLOWS
AN EXISTING GRAVEL ROAD; SHOWN'ON THE ATTACHED SURVEY:

COMMENCING AT THE CORNER COMMON-TO GOVERNMENT LOTS 2,3 AND 9,
MONUMENTED WITH A 1 3/4" DIAMETER AXLE, FROM WHICH THE EAST QUARTER
CORNER OF SECTION 21 BEARS SOUTH 88°28'13" EAST 1327.52 FEET, THENCE NORTH
00°28'34" EAST, ALONG THE LINE COMMON TO GOVERNMENT LOTS 2 & 8, 10,26 FEET TO
THE CENTER OF AN EXISTING GRAVEL-ROAD AND THE POINT OF BEGINNING; THENCE
NORTH 88°11'10" WEST 100.43 FEET TO A POINT OF CURVATURE, CONCAVE TO THE
SOUTH, FROM WHICH THE RADIUS POINT BEARS SCUTH 01°48'50" WEST 300,00 FEET;
THENGCE WESTERLY ALONG SAID CURVE THROUGH A CENTRAL ANGLE OF 26°15'25" A
DISTANCE OF 137.48 FEET TO A POINT OF TANGENCY; THENCE SOQUTH 65°33'25" WEST
99.70 FEET TO A POINT OF CURVATURE, CONCAVE TO THE SOUTHEAST, FROM WHICH
THE RADIUS POINT BEARS SOUTH 24°26'35" EAST A DISTANCE OF 200.00 FEET; THENCE
SOUTHWESTERLY ALONG SAID CURVE THROUGH A'CENTRAL ANGLE OF 20°2326" A
DISTANCE OF 71.18 FEET TO A POINT OF REVERSE CURVATURE; CONCAVE TO THE
NORTHWEST, FROM WHICH THE RADIUS POINT BEARS NORTH 44°50°01” WEST 220.00
FEET; THENCE SOUTHWESTERLY ALONG SAID CURVE THROUGH A CENTRAL ANGLE
OF 6°19'02" A DISTANCE OF 24.26 FEET TO A POINT OF TANGENCY; THENCE SOUTH
£1°29'01" WEST 75.00 FEET, TO THE END OF THIS DESCRIPTION, FROMWHICH THE
POINT OF COMMENCEMENT BEARS NORTH 69°54'59" EAST, 490. 12 FEET.

TOGETHER WITH A 30-FCOT WIDE EASEMENT FOR INGRESS, EGRESS IN ACCORDANCE
WITH THE ROW & ACCESS AGREEMENT, AND AS SHOWN ON THE EASEMENT EXHIBIT
MAP, LYING OVER AND ACROSS TIDELANDS, IF ANY, ALONG THE SOQUTH 30.FEET OF
GOVERNMENT LOT 2, SECTION 21, TOWNSHIP 34 NORTH, RANGE 2 EAST, W. M
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