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Afier recording return to:
Bendich, Stobaugh & Strong
701 Fifth Avenue, #6550
Seattle, WA 98104

LAND TITLE OF SKAGIT COUNTY
158128-5 /140583
Reference No: 200909010042

CREDITORS AGREEMENT

Grantor: Bank of the Pamﬁc

Grantee: Evergreen Busmess Cap1ta1

Legal description: Lot 1, Burlington BSP-1 1-03; Ptn NE 1/4 OfNW 1/4, 7-34-4 EW.M.

Tax Parcel ID#:  8046-000-001-0000

The attached creditors’ agreement, also referred to as Third ]E;'arty Lender Agreement
(" Agreement"), is between Bank of the Pacific and Evergreen Business Capital. The agreement
affects Bank of the Pacific’s rights under the deed of trust executed by Trans-Fretas L.L.C. and

recorded at Skagit County, Auditor’s File No. 200909010042 and 1ts nghts under the note and
obligations secured by that deed of trust.
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. THIS THIRD PARTY LENDER AGREEMENT (Agreement) is dated this V.0~ day of
Cedo\Se¢. . 2010, by and between Bank of the Pacific (Third Party Lender), whose address
is.~" . 4121 Hannegan Road, Bellingham WA 98226 and Evregreen Business
‘Capital, (CDC), whose address is 13925 Interurban Avenue South, Suite 100, Seattle WA 98168.

RECITALS

1. .~ As described in the “Authorization for Debenture Guarantee (SBA 504 Loan),” as
amended (Authorization), and as detailed below, the Third Party Lender will provide term financing
(Third Party Lender Loan), and the CDC will provide a loan (the 504 Loan) funded by a debenture
issued by the CDC and guaranteed by the U.S. Small Business Administration (SBA), to Borrower
and Operating Company, if any;. (collectively “Borrower") for purposes of financing the Project
described in the Authorization; which involves the acquisition and/or improvement of the real and/or
personal property descrlbed below and in Exhibit A attached hereto and incorporated by reference
herein (Project Property) :

SBA Loan #: 35928650 09

SBA Loan Name: ) Bur_lmgton_ Automotive

Borrower: Trans-Fretas L.L.C.. -

Operating Company (if any): - - Bellingham Auto and Truck Service, Inc.
Third Party Lender Loan Amount: § 742, 095

Term of Third Party Lender Loan: -~ Q) years
Project Property Address: 747 West McCorquedale Road, Burlington WA 98233

Legal description attached as.__Exhlblt A

2. The parties have required the Borrower fo grant liens or security interests in the
Project Property to secure the separate loans advanced by the parties (Common Collateral), and the
tien or security interest held by CDC (CDC Lien) will-be junior.and subordinate to the lien or
security interest held by the Third Party Lender (Third Party Lender Lien) unless CDC and SBA
agree otherwise in writing.

TERMS AND CONDI'I_“_{ONS_ e

In consideration of the above factual recitals, the mutual ag’feéments ::se't forth below, and for
other good and valuable consideration, the receipt and sufficiency of whlch are hereby
acknowledged, the parties agree as follows: .

1) Amount of Third Party Lender Loan. Third Party Lender"-r__epr_e_ser_ﬁs-that-- the Third
Party Lender Loan is fully advanced and will not exceed the amount allowed-in the Authorization.

2) Subordination of 504 Loan. CDC agrees to make the 504 Loan"ito-"t__li'é_Borro_Wf_:_r,
subject to SBA' s approval, and accept a junior and subordinate position in the Common-Collateral
upen the condition that Third Party Lender executes this Agreement and makes the Thlrd Party Loan.

3) Accurate Information, The Third Party Lender warrants and represents thatall -

information provided to CDC, including, without limitation, all information regarding the BD_I_TOWP.r’;= 0

financial condition, is accurate to the best of its knowledge and that Third Party Lender has not
withheld any material information. Third Party Lender acknowledges that for purpose of this
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~transaction, CDC is acting on behalf of the SBA, an agency in the United States Government, except
. that SBA accepts no liability or responsibility for any wrongful act or omission by CDC. Third Party
Lenﬂer"fu;rther acknowledges that any false statements to CDC can be considered a falsc statement to
‘the SBA,-and that CDC and the SBA are relying upon the information submitted by the Third Party
Lendef" L

4) Wawer of Provision Not to Encumber Common Collateral. If any of the Third
Party Lender____s doclments evidencing the Third Party Lender Loan and/or Third Party Lender Lien
contain provisions that prohibit further encumbrances on the Common Collateral or subordinate debt
by the Borrower or which restrict Borrower's ability to assign its lease on, or rents, incotne or profits
from, the Common Collateral, then Third Party Lender waives its right to enforce such provisions as
they may apply to the 504 Loan and the CDC Lien.

5) Comphanc_e-wqh 504 Loan Program Requirements. Third Party Lender agrees that
all documents evidencing the Third Party Lender Loan and the Third Party Lender Lien will comply
with the 504 Loan Program réquirements as established by the SBA and including those identified in
the following subparagraphs, and in'the event that it is deterrmined that one or more provisions in
such documents do not comply with any of these 504 Loan Program requirements, Third Party
Lender agrees to waive the right tc")'enforce all such provistons:

a, No Open-Ended Features and No Future Advances. The Third Party Lender
Loan must not be open-ended. After completlon of the project, the Third Party Lender may not make
any future advances to Borrower under the' Th1rd Party Loan except expenditures to collect the
amounts due Third Party Lender notes, maititain collateral and protect the Third Party Lender's lien
position on the Third Party Lender Loan.

b. No Early Call or Dernand Provisions. Third Party Lender agrees that Third
Party Lender's documents must not contain any early call-feature or permit the Lender to make
demand prior to maturity unless the loan is in default: :

c. No Cross-Collateralization. “Third Party Lender agrees that the Common
Collateral is not now, and will not be in the future, security for any other financing provided by Third
Party Lender to Borrower other than the Third Party Loan 1 in a superlor ‘position to that of the CDC
lien unless authorized in writing by CDC and SBA.

d. No Cross-Default. During the term of the Thlrd Party Lender Loan, Third
Party Lender will not exercise any cross-default, "deem at-risk," or any other provisions in documents
evidencing the Third Party Lender Loan or Third Party Lender Lien whlch allow Third Party Lender
to make demand prior to maturity unless the loan is in default. )

e. Maturity and Balloon Payments. The Third Party Lender Loan has a term
of at least 7 years when the 504 loan is for a term of 10 years and 10 years when the 504 loan is for
20 years. If there is more than one Third Party Loan, an overall loan maturity must be calculated,
taking into account the maturities and amounts of each loan. If there isa balloon payment it must be
clearly identified in the Authorization. .

f Reasonable Interest Rate, The Third Party Lender Loan hasa reasonable :
interest rate which does not and will not exceed the maximum interest rate for Third Party Lendcr o
Loans from commercial financial institutions as published periodically by SBA in the Federal -
Register and in effect as of the date of this Agreement.
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L 6) No Preference. No Third Party Lender shall establish a preference beyond its rights
“"as a senior lender on the Third Party Loan without prior written consent of CDC/SBA. Sec 13 C.F.R.
Sectlon 120 10 for a definition of preference.

: -7y . Notice of Default under the Third Party Lender Loan. In the event of a default under
the Thlrd Party Loan or Third Party Lien, Third Party Lender must give CDC and SBA written

notice, __rcferc_:ncu_l_g the loan number for the 504 loan, of such default within thirty (30) days of the
event of default and-at least sixty (60) days prior to Third Party Lender's foreclosure upon the
Comimnon Collateral.

8) Certification as to Default Interest Rate as Against Borrower. Third Party Lender
may not escalate the rate of interest upon default to a rate greater than the maximum rate published
by SBA in the Federal Registei from commercial financial institutions in effect as of the date of this
Agreement, SBA will onl-y_pay_jche interest rate on the note in effect before the Borrower's default.

9)  Subordination t6'504 Loan and CDC Lien, of Amounts Attributable to Default
Provisions. L ;

a. The term "Defaﬁl't Charges” used in this paragraph includes, but is not
linuted to, prepayment penalties, late fees other default charges, and escalated interest after default
due under the Third Party Loan,” v

b. To the extent the Thlrd Party Lender Lien secures any amounts attributable
to Default Charges, which may exist in the Third Party Lender Loan and Third Party Lender Lien,
Third Party Lender Lien is and will be sitbordinate to the 504 Loan and the CDC Lien. This
subordination applies only to CDC and SBA and their successors and assigns, and in no event shall
be applicable to Borrower or any guarantor of the Third Party Loan.

c. In the event of default under the Third Party Lender Loan, CDC or SBA
may bring the Third Party Lender Loan current or niay acquiré the Third Party I.ender Loan secured
by the Third Party Lender Lien. Third Party Lender agrees that in either of these circumstances, the
amount to bring the Third Party Lender Loan current or the purchase price of that loan will be net of
all amounts attributable to the Default Charges so subordinated to the: 504 Loan and the CDC Lien.
Third Party Lender further agrees that if it receives from CDC/SBA any amounts attributable to such
Default Charges, Third Party Lender holds such funds in trust foi SBA and will remit such funds to
SBA as soon as possible. Should CDC or SBA not purchase the Third Party I.oan but rather bring
the Third Party Loan current, Default Charges on the Third Party Loan may remain due and owing
from the Borrower.

XX 10) Liguidation. In the event that either the Third Pany Lénder Loan or the 504
Loan is declared in default, Third Party Lender and CDC and SBA agree to cooperate in liquidating
and/or selling the Collateral. Third Party Lender agrees to (a) accept a U.S: Treasury check(s) in
connection with any purchase of Third Party Lender's note or any foreclosure or hquldatlon bid by
CDC or SBA; (b) to provide CDC and SBA with the loan payment status, loan payment history, and
an itemized payoff statement of the Third Party Lender Loan; (c) to provide CDC and SBA with.
copies of any appraisals, environmental investigations, or title examinations or searches ofthe' .
Collateral conducted by or for Third Party Lender; and (d) to provide any other mformatmn about
Borrower or the Third Party Lender Loan requested by CDC and SBA in writing. L
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s 1D Waiver of Right to Indemnification by SBA ot CDC. If Third Party Lender's

- documents contain provisions granting Third Party Lender the right to indemmification by subsequent
owrners of the Project Property, then Third Party Lender waives its right to enforce such provisions
‘against SBA or CDC in the event SBA or CDC acquires title to the Project Property through
forcc]osure of the CDC Lien, acceptance of a deed in lieu of foreclosure, or otherwise.

~.12)" - Bank Regulatory Issues. If Third Party Lender is regulated by one of the Federal
functlonal regulators {Comptroller of the Currency, Federal Deposit Insurance Corporation, Office of
Thrift Supervision, or National Credit Union Administration), Third Party Lender represents that it is
subject to the Joinit Final Rule on Customer Identification Programs (CIP) in 31 C.F.R. 103.121 and
that it or its agent will perform with respect to the Borrower the specified requirements of its CIP.

13) No Implied Third Party Beneficiaries. To the extent there is a conflict between this
Agreement and any provisionin any agreement either Party may have with a third party, including
but not limited to, Borrower, the terms and conditions in this Agreement shall supersede any such
provision. The parties agrée that SBA may enforce this agreement as a third party beneficiary, and
further agree that this Agreement shall not grant any right, benefit, priority, or interest to any other
third party, including but not limited to, Borrower and Guarantor(s).

14)  Successors and-Assigns. Fhis Agreement will inure to the benefit of and bind the
respective parties to this Agreement and thelr successors and assigns, including any party acquiring
the Third Party Lender Loan and Third Partv Lender Lien by sale, assignment, or other transfer from
Third Party Lender. Third Party Lender agrees ‘that CDC may assign this Agreement to the SBA,
and waives all rights to contest such assignment.

15) Federal Law. When SBA is the holder of the loan instruments evidencing the 504
Loan and any security for that loan (including but not limited to the CDC Lien on the Common
Collateral), this Agreement and all such instruments will be construed in accordance with Federal
law. CDC or SBA may use local or state procedures for purposes such as filing papers, recording
documents, giving notice, foreclosing liens, and other purposes, but by using these procedures, SBA
does not waive any federal immunity from local or state control, penalty, tax, or liability. The Third
Party Lender may not claim or assert against SBA any local or state léw to deny any obligation of
Borrower, or defeat any claim of SBA with respect to the 504 Loan:

16) Termination. This document will be released atid termmated upon the payment in
full of either the Third Party Loan or the 504 loan and all costs relate__d theret_p

17) Counterparts. This Agreement may be executed in-any- number of counterparts, cach
of which will be deemed an original, and all of which together constltute one and the same
instrument. ' '

18)  Validity of Provisions. In the event that any provision of thlsAgreement is deemed
invalid by a court of competent jurisdiction, all other provisions of this Agreemcnt sha]l rcmam vahd
and enforceable. : :

19) Revision of this Agreement, Both Third Party Lender and CDC agree that thls "
Agreement is a standard SBA Form, and, as such, neither party has authority to modify'or delete any.

provision in this Agreement, or add any additional provisions, without prior written authonzatlon
from the SBA. S

SBA Form 2287 (August 2007) ”)M[[)m m ’mm mm'w mmm Page 5 ofB .
wwz ‘IHJW’I ozmc!loosls ‘
Skagit County Auditor
10/20/2010 Page 8§ of 8 12:52PM



e s 20) Authority to Execute Agreement. The persons signing below certify that they have
“been duly authorized to execute this Agreement on behalf of their respective party.

LENDER: L
Bank of the Pacific.

State of Washington o )

Dss. o
County of Skagit Yoo

I certify that I know or have sati_sfa:ctqry:_évidence tha}%my the person
who appeared before me, and said person acknowledged that he) signed this instrument, on oath

stajey that he) was authorized to execute the instrument and acknowledged it as the
7 (title) of Bank of the Pacific to be the free and voluntary act of

such party for the uses and purposes mentioned in the instrument.

residing at

My Commission expirés: % 27 /-f

{ ROBIN L. KLEINHAMPL |
! NOTARYPUBLG !
{ STATE OF WASHINGTON |
1 My Commission Expires June 29, 2013 !

sennso
|
01070200053
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~ CERTIFIED DEVELOPMENT COMPANY (CDC):
. ='''“E\rl"'v;tgrg_er_l-]3_usint:ss Capital

Prmt Name PammaM Kibbe '
Title: Vice-President

State of Wash‘ing‘fbn: - ) =
County of King )

I certify that 1 know or have satisfactory evidence that Patricia M. Kibbe is the person who
appeared before me, and said person acknowledged that (he/she) signed this instrument, on oath
stated that (he/she) was authorized to exécute the instrument and acknowledged it as the Vice-
President of Evregreen Business' Cap1ta| to be the free and voluntary act of such party for the uses
and purposes mentioned in the 1nstnunent :

Lyt

o il B

: E%NT{\AL PETERSON | L
RY PUB NOTARY P LIC in and forAhe State of Washington
{ STATE oF WASHINGI:rlo?l residing at LE %547 W

ComMSSION EXPRES My Commission expucs 43//4/ S/

o
vvvvvvvv
i o o o

7 " Baies - -/_‘a/}f/’a

By: p
Print Name: Patricia M. Kibbe, Vice-President,
authorized officer of CDC.
\WordEc\2287. WA doc

\MD97.12.doc

SBA Form 2287 (August 2007) PageTof8 1

o

Skagit County Auditor
10/20/2010 Page 7 of 8 12:52PM



Exhibit A

" Lot 1'of City of Burlington Binding Site Plan No. BSP-1-03, approved June 20,
_20(_)_3"ar'1d recorded June 26,2003 as Skagit County Auditor's File No.

200306260161, being a portion of the Northeast 1/4 of the Northwest 1/4 of Section
7, Township 34 North, Range 4 East, W.M,

TOGETH-E_Ii WIlH a non-exclusive easement for ingress, egress and utilities over,
across and under Tract "A" of said Binding Site Plan also known as Lindamood
Lane. e

Situate in the Cnyof Burlington, County of Skagit, State of Washington.
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