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""""'.SU'BORDH\IATION NON-DISTURBANCE AND ATTORNMENT AGREEMENT

ThlS AGR.EEMENT is made and entered into as of July 07;15 2011, by and among
PEOPLES BANK, having an address of Mount Vernon Office, 1801 Riverside Drive, Mount
Vernon; WA 98273 (“Lender”), NEPTUNE INVESTMENT LLC, a Washington limited liability
company, havmg an-address of 1210 Dale Way, Mount Vernon WA 98273 (“Landlord”), and
DRAPER VALLEY HOLDINGS LLC, a Delaware limited liability company, having an address
of P.O. Box 1537 Sahsbury, Maryland 21802-1537, Attn: Thomas Mahn (“Tenant™).

1. RECITALS -

1.1 Mertgage= Assignment and Vendor’s Lien. Lender is the holder of (a) a
Promissory Note dated Novémber.20, 2007 (the “Senior Note™), in the original principal amount

of Five Million Fifty Thousand Dollars and No/100 ($5,050,000.00) executed by Landlord, Art’s
Land, Inc. and DVF Management Corporation (collectively, the “Borrowers™), which is secured,
inter alia, by a Deed of Trust recorded under Auditor's Number 200711210011, Records of
Skagit County, Washington (the “Senior Mortgage™), covering premises more particularly
described in the Senior Mortgagé (the “Mortgaged Premises™), a portion of which is owned by
Landlord and legally described-on Exhibit A attached hereto (the *“Landlord Mortgaged
Premises™), and (b) a Promissory Note dated November 20, 2007 (the “Junior Note™), in the
original principal amount of Five Hundred Thousand Dollars and No/100 ($500,000.00)
executed by the Borrowers, which is securéd, inter alia, by a Deed of Trust recorded under
Auditor’'s Number 200711210015, Records of Skagit County, Washington (the “Junior
Mortgage” and together with the Senior Mortgage, the “Mortgage™), covering the Mortgaged
Premises. The Senior Note is further secured by.an . -Assignment of Rents recorded under
Auditor’s Number 200711210012, Records of Skagit County, Washington. The Junior Note is
further secured by an Assignment of Rents recorded under Aud1tor $ Number 200711210016,
Records of Skagit County, Washington.

1.2 LEASE. Landlord and Tenant agree that they are parties to a Lease dated
September 6, 2007 and subsequently amended by a First Amendment to Lease dated December

1,2008 (the “Lease™), whereby Landlord demised to Tenant a- ]easehold mterest in the Landlord
Mortgaged Premises (the “Premises™). : :

2. CONSIDERATION. The terms of the Lease constltute a matenal inducement to
Lender’s consent thereto and entering into and performing this Agreement

3. SUBORDINATION OF THE LEASE. Tenant agrees that: ‘thlS Lease shall be and
is hereby made subject and subordinate to the Mortgage. Notwithstanding the foregomg,
however, Lender agrees that in the event of a casualty or condemnation the provisions of the
Lease governing use and d]SpOS]thl’l of casualty and condemnation proceeds shall control over
any and all such provisions in the Mortgage, but only to the extent that said provtsmns of the
Mortgage are in conflict or are inconsistent with the applicable provisions of the Lease, - o
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e 4. NON-DISTURBANCE. Lender shall not, in the exercise of any right, remedy, or
~..privilege granted by the Mortgage, or otherwise available to Lender at law or in equity, disturb
Tenant’s quiet and peaceful possession under the Lease so long as:

w0 w7« (@) Tenant is not in default under any provision of the Lease or this
Agreement- beyond ‘any applicable cure period at the time Lender exercises any such right,
remedy er privilege; and

_ (b} _ The Lease at that time is in force and effect according to its
original terms, or with such' amendments or modifications as Lender shall have approved, if such
approval is required by the terms of the Mortgage; and

@ Tenant thereafter continues to fully and punctually perform all of
its obligations under the Lease without default thereunder beyond any applicable cure period;
and Y A

o "’[__‘én'ant =étt0_ljps. to or at the direction of Lender, as provided in

Without Jimiting the foregoing; and so long as the foregoing conditions are met, Lender
agrees that (i) Tenant will not be named as a party to any foreclosure or other proceeding
instituted by Lender to enforce the terms of the Mortgage except for notice purposes; (ii) any sale
or other transfer of the Premises or of the Landlord’s interest in the Lease, pursuant to
foreclosure or any voluntary conveyance or:other proceeding in lieu of foreclosure, will be
subject and subordinate to Tenant’s rights of possession under the Lease; and (iii) the Lease will
continue in force and effect according to its original terms, or with such amendments as Lender
shall have approved, if such approval is required by the terms and conditions of the Mortgage.
Lender further acknowledges and agrees that with respect to any mortgagee of Tenant’s interests
in the Lease (such person being a “Leasehold Mortgagee™), that Landlord has entered into the
Estoppel Certificate And Consent (the “Landlord’s Estoppel™) in favor of Tenant and
Cotperatieve Centrale Raiffeisen-Boerenleenbank B.A., “Rabobank Nederland”, New York
Branch, in its capacity as Collateral Agent (“Rabobank™), Tenant’s current Leasehold
Mortgagee, and that provided Rabobank or any subsequent Leasehold Mortgagee either fulfills
the conditions for continuation of the Lease or the grant of a “new lease” ifi accordance with the
Landlord’s Estoppel and thereafter continues to fully and punctually perform ali of Tenant’s
obligations under the Lease without default thereunder beyond any applicable cure period,
Lender shall not terminate the Lease or disturb Rabobank’s or such Leasehold Mortgagee’s
possession of the Premises under the Lease. In the event that Rabobank or such Feéasehold
Mortgagee acquires Tenant’s interest under the Lease (whether by foreclosure, deed in’lieu of

foreclosure or otherwise), Lender hereby agrees to recognize such party as the lessee under the
Lease. e

5. ATTORNMENT. Tenant shall attorn to Lender, to any receiver or similar official - -
for the Premises appointed at the instance and request, or with the consent, of Lender and to any. .
person who acquires the Premises, or the Landlord’s interest in the Lease, or both, pursuant to.
Lender’s exercise of any right, remedy or privilege granted by the Mortgage, or otherwise at law - S
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S of i equlty Without limitation, Tenant shall attorn to any person or entity that acquired the
.. Premises pursuant to foreclosure of the Mortgage, or by any proceeding or voluntary conveyance
in-liéu of such foreclosure, or from Lender, whether by sale, exchange or otherwise. Any
attornment 1o’ anyone other than Lender shall be conditioned upon Tenant receiving a non-
dlsturbance agreement from such entity in a form reasonably acceptable to Tenant and any
Leasehold Mortgagea including but not limited to, Rabobank.

Upon any attornment under this Paragraph 5, the Lease shall continue in full force and
effect as a direct-lease between Tenant and the person or entity to whom Tenant attorns, except
that such person or entity shall not be:

(1)'“ ' 11able for any breach, act or omission of any prior landlord, other
than a breach, act or ormssmn that i 1s continuing; or

(11) . subj ect to ‘any offsets, claims or defenses which Tenant might have
against any prior landlord; or.. '

(iii) bound by~ any rent or additional rent or other payment in lieu of
rent which Tenant might have paid to any prior landlord more than 30 days in advance of its due
date under the Lease unless such person or’ enuty has physical possession of such rents; or

(iv)  bound by _any.. -amendment or modification of the Lease made
without Lender’s written consent, where such consent is required by the Mortgage; or

(v)  bound by any notlce given by Tenant to Landlord, whether or not

such notice is given pursuant to the terms of the Lease unless a copy thereof was then also given
to Lender. :

The person or entity to whom Tenant attorns shall be liable to Tenant under the Lease
only during such person or entity’s period of ownership, and such llablhty shall not continue or

survive as to the transferor after a transfer by such person or entlty of 1ts mterest in the Lease and
the Premises. .

6. REPRESENTATIONS AND WARRANTIES

Tenant hereby represents and warrants to Lender as follows ﬁgéiding "the Lease'

(a) A true and correct copy of the Lease (mcluswe of a]l nders and
exhibits thereto) is attached to the counterpart of this Agreement being. delivered to Lender.

There are no other oral or written agreements, understandings or the like between Landlord and
Tenant relating to the Premises or the Lease transaction. T

(b)  Tenant has accepted possession of the Premises, is in occupancy
thereof under the Lease, and the term commenced on September 6, 2007. The term of" the Lease
expires on September 6, 2017.

HIAREBAAIA
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. {© Under the Lease, Tenant is presently obligated to pay Minimum
~..Monthly-Rent without present right of defense or offset, at the rate of $31,069.84 per month,
subject to the adjustments set forth in Section 5 of the Lease dated September ¢, 2007 as

amended by Section 1 of the First Amendment to Lease dated December 1, 2008. Rent is paid

through and including June, 2011. No rent has been paid more than 30 days in advance, and
Tenant has 1o claim against the Landlord for any deposits or other sums.

(d) The Lease has not been modified, altered or amended in any
respect except as-attached to the counterpart of this Agreement being delivered to Lender.

."(é)__ o 'All of the improvements contemplated by the Lease will be
entirely completed as required therein.

(f) - The current addresses for notices to be sent to Tenant and Landlord
under the Lease are set forth ipﬂSeéti’o:n 10 of this Agreement,

(2) Tenant ‘has ‘no right of first refusal, option or other right to
purchase the Premises or any part thereof except as expressly set forth in the Lease.

(h) Thehéxeéiiﬁoh‘ of the Lease was duly authorized, the Lease was
properly executed and is in full force and effect and is valid, binding and enforceable against
Tenant and Landlord and there exists no default, nor state of facts which with notice, the passage

of time, or both, could ripen into a default, on the part of either Tenant or Landlord except as set
forth in Exhibit B, o

(i) ~ There has not been filed by .or against nor, to the best of the
knowledge and belief of the representing party, is there threatened against or contemplated by,
Landlord or Tenant, a petition in bankruptcy, voluntary or otherwise, any assignment for the
benefit of creditors, any petition seeking reorganization or arrangement under the bankruptcy
laws of the United States or of any state thereof, or any other. action brought under said
bankruptcy laws. o e

()  To the best of Tenant’s knowledge andbelief there has not been
any assignment, hypothecation or pledge of the Lease or rents accruing under the Lease, other
than pursuant to the Mortgage. L, s

7. RENTS. Tenant agrees not to pay any rent under the Lease more than 30 days in
advance without Lender’s consent. The provisions of this Paragraph 7 may apply. from time to
time throughout the term of the Lease. S

8. CURE. If Tenant becomes entitled to terminate the Lease or oﬁ‘sé;;":Wiﬂlhbld_';or
abate rents because of any defanlt by Landlord, then Tenant shall give Lender written notice .

specifying Landlord’s default. Lender then shall have the right, but not the obligatjpn,-""tq eure. .

the specified default within the following time periods:

NI
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o (@)  Ten (10) days after receipt of such notice with respect to defaults
that can be cured by the payment of money; or

: (b) Thlrty (30) days after receipt of such notice with respect to any
other default unléss the cure requires Lender to obtain possession of the Premises, in which case
such thirty. (30) day- period shall not commence until Lender acquires possession, so long as

Lender proceeds. promptly to acquire possession of the Premises with due diligence, by
foreclosure of the Mortgage or otherwise.

Nothing cantamed in this Paragraph 8 shall require Lender to commence or continue any
foreclosure or other proceedlngs, or, if Lender acqulres possession of the Premises, to continue
such possession, if all defaults specified by Tenant in its notice are cured. Possession by a
receiver, or other similar official -appointed at the instance, or with the consent, of Lender shall
constitute possession by Leﬂder for al] purposes under this Paragraph 8.

9. ESTOPPEL. LETTERS " Whenever reasonably requested by Lender, Landlord
and Tenant from time to time shall. severally execute and deliver to or at the direction of Lender,
and without charge to Lender, otie or more written certifications of all of the matters as set forth
in Paragraph 6, whether Tenant has’ exercused any renewal option or options and any other
information the Lender may reasonably. require to confirm the current status of the Lease,
including, without limitation, a confumatlon that the Lease is and remains subordinated as
provided in this Agreement. :

10.  NOTICES. All notices, demands and other.communications that must or may be
given or made in connection with this Agreement must-be in writing and, unless receipt is
expressly required, will be deemed delivered or made 5 days after having been mailed by
registered or certified mail, return receipt requested, or by ‘express mail, in any event with
sufficient postage affixed, and addressed to the partiés as follows

TO LENDER: People’s Bank | - i
Mount Vernon Of_ﬁc;c... =
1801 Riverside Drive- .- . .
Mount Vernon, WA 98273~
Attn: Jim VanderMey - °

TO LANDLORD: Neptune Investment LLC
1210 Dale Way
Mount Vernon WA 98273
Afin: James Koplowitz

TO TENANT: Draper Valley Holdings LLC
P.O. Box 1537
Salisbury, Maryland 21802-1537
Attn: Thomas Mahn

NI
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L Sux:h addresses may be changed by notice pursuant to this Parapraph 10; but notice of
... change. of address is effective only upon receipt. Landlord and Tenant jointly and severally
agrce that they will furnish Lender with copies of all notices relating to the Lease.

11 ~ SUCCESSORS AND ASSIGNS. As used in this Agreement, the word “Tenant”
shal] mean, Tenant and any subsequent holder or holders of an interest under the Lease, as the
text may require, provided that the interest of such holder is acquired in accordance with the
terms and provisions of the Lease and the word “Lender” shall mean Lender or any other
subsequent holder or holders of the Mortgage or any party acquiring title to the Premises by
purchase at a foreclosure sale, by deed of the Lender, or otherwise. Subject to the foregoing, this
Agreement shall bind and inure to the benefit of Landlord, Tenant and Lender, their legal
representatives, successors and- -assigns. The terms “Lease™ and “Mortgage” shall include any

and all amendments,” moduﬁcattons, replacements, substitutions, extensions, renewals and
supplements thereto.

12.  FURTHER ASSURANCES. Landlord and Tenant from time to time shall
execute and deliver at Lender’s request all instruments that may be necessary or appropriate to
evidence their agreement hereunder provided such instrument neither increases Tenant’s
obligations or decreases its rights under.the I.case.

13, COUNTERPARTS. Thls Agreément may be executed in one or more

counterparts, each of which shall be deemed an original and all such counterparts shall constitute
one and the same instrument. :

14, SEVERABILITY. A determmanon that any provision of this Agreement is
unenforceable or invalid shall not affect the enforceabﬂlty ot validity of any other provision, and
any determination that the application of any provision of this Agreement to any person or to any
person or to particular circumstances is illegal or unenforceable shall not affect the enforceability
or validity of such provision as it may apply to other persons or clrcumstances

15, LEASEHOLD MORTGAGEES. The provmmns of thjs Agreement shall inure to
the benefit of Rabobank, any subsequent Leasehold Mortgagee and their respective legal
representatives, successors and assigns. Rabobank and any subsequent Leasehold Mortgagee are
specifically intended to be third party beneficiaries of this Agreement; ‘and the Lender, the
Landlord and the Tenant hereby specifically grant to Rabobank and aity subsequent Leasehold
Mortgagee the right to enforce this Agreement and all provisions hereof which benefit Rabobank
and any subsequent Leasehold Mortgagee as though said parties were parties and signatories to
this Agreement; provided, however, that such benefits are subject to and ‘conditioned upon the
rights of Lender and Landlord to enforce the obligations imposed upon Rabobank and/or any
subsequent Leasehold Mortgagee and their respective successors and assigns- under - this
Agreement as third-party beneficiaries (with respect to Section 17 below) or under the Lease.(to
the extent that Rabobank and/or any subsequent Leasehold Mortgagee acquires Tenant’s mterest ..
under the Lease (whether by foreclosure, deed in lieu of foreclosure or otherwise)).
amendment, modification or termination of this Agreement shall be effective without the cansent
of all then-existing Leasehold Mortgagees. :

LT
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16, GOVERNING LAW. This Agreement shall be governed by and construed in

ﬁc«f,_ord_anbé_'w_ith the law of the State of Washington.

_ 17. . ATTORNEYS FEES. If any party hereto institutes any judicial or administrative
action -or’ proceeding to enforce any rights or obligations under this Agreement, or seeking
damages or any other judicial or administrative remedy, the prevailing party shall be entitled to
recover from thé other party all costs and expenses, including reasonable attorneys’ fees whether
incurred at the trial or appellate level, in an arbitration proceeding or otherwise, and including
any of the foregoing incurred in connection with any bankruptcy proceeding (including without
limitation, any adversary proceeding, contested matter or motion brought by or against Lender or
any other person relating to Lender, Landlord, Tenant or any of the parties designated in section
15 above. R

18. AMENDI_S’.?]:ENTS. ._'Tihis Agreement shall not be modified or amended except in
writing signed by the parties hereto.” L

h [siéﬁéﬁ&e page follows]
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TENANT:
DRAPER VALLEY HOLDINGS LLC,

a Delaware limited ligbility company
By: / / LZ/

Name: Thomas E. Mahn
Title: Treasurer

Acknowledgment

sTATE OF! iU land )
COUNTY OF bUauxmw) y

On this day personally appeared before me Thomas E. Mahn to me known to be the
individual described in and who ‘executed the within and foregoing imstrument, and
acknowledged that Thomas E. Mahn signed the same as Treasurer of DRAPER VALLEY
HOLDINGS LLC, a Delaware limited liability company, ﬁec and voluntary act and deed, for the
uses and purposes therein mentioned.

GIVEN under my hand and official seal th1s (3/ day of July ,2011.

Mu?/e w /q “S
m M:}{ fanol | residingat -

Notary Pubhc_ in and for the State of

g0y

My appointment expires 3 (5 1S

LT
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: IN WITNESS WHEREOF, the parties hereto have exccuted this Agreement as of the date
ﬁrst above wrltten

LENDER:

PEOPLES BANK,
A Washington State corporation

Acknowledgment

STATE OF WASHINGTON ) N
88,

COUNTY OF SKAGIT )

On this day personally appeared before me JIM- "VANDERMEY to me known to be the
individual described in and who exggyted the within “.and foregomg instrument, and
acknowledged that he signed the same &5 Vice President and r Manager of PEOPLES

BANK, a Washington State corporation, free and voluntary act and deed, for the uses and
purposes therein mentioned.

GIVEN under my hand and official seal this 26 +h__ ~|«L day of-iluiy, 2011,

%M Notary Publlc in and for the State of
1) , residing at Mooyt Torncm L L .

My appointment expires 2. -21-14

i
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LANDLORD:

NEPTUNE INVESTMENT LLC,
a Washington limited liability company

By: @/’a M &lﬁ (9}5
Narmlg:#4mes H. Koplowitz '

Title: MemberMa.na

1

",
ﬂ_{«_l,l,qs ';%
ST 53
Acknowledgment R . © WOTARY ?_'._
e ER T T H
STATE OF WASHINGTON )" f._;f%ﬁ, 2 1‘3‘ oF
L s e N PEATRE
COUNTY OF SKAGIT ) -~ Y JF RS

On this day personally appeared before me JAMES H. KOPLOWITZ to me known to be
the individual described in and who  executed the within and foregoing instrument, and

acknowledged that he signed the same as- MemberfManager of NEPTUNE INVESTMENT LLC,
a Washington limited liability company, free and voluntary act and deed, for the uses and
purposes therein mentioned.

GIVEN under my hand and official seal lhlS 2 f day of July, 2011.
Loy

, Tesiding at T

My appointment expires -1 ‘7L

Notary Pubhc in and for the State of

10
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EXHIBIT A

| LEGAL DESCRIPTION
PARCEL A:

The Northerly 41 7 feet of the portion of the South Half of the Northwest Quarter of the
Southwest Quarter, lying Easterly of the Great Northern Railway Company’s right-of-way, in
Section 17, Townshlp 34 North Range 4 East of the Willamette Meridian;

EXCEPT the North 30 feet thereof as conveyed to the City of Mount Vernon for street purposes,

by deed recorded June 25, 1958 under Audstor s File No. 567041, records of Skagit County,
Washington; e .

TOGETHER WITH that portlon of the West Half of adjoining vacated 9th Street, City of Mount
Vernon Ordinance No. 2882, as recorded_ March 2 1999 under Auditor’s File No. 9903020125,
records of Skagit County, Washmgton ' :

Situated in Skagit County, Washmgton )

PARCEL B:

Lots 67 through 70, inclusive, Parker Business Cente'f; aééordiﬁg to the plat thereof, recorded in
Volume 11 of Plats, pages 91 through 96, inclusive; réoords of Skagit County, Washington;

TOGETHER WITH those portions of private roads ad_]ommg to the centerhne thereof, as
delineated on the face of said Plat;

AND TOGETHER WITH that portion of the East Half of adjdmmg' 'vaca't'edgm Street, Cnty of
Mount Vernon Ordinance No. 2882, recorded March 2, 1999, under Skaglt County Auditor’s
File No. 9903020125, records of Skagit County, Washington.

Sitvated in Skagit County, Washington
PARCEL C:

Lots 82A, 82, 83 and 84 and the South Half of private road known as William Way adjmmng
thereto of Parker Business Center, according to the plat thereof, recorded in Volume 11 of Plats _
pages 91 through 96, inclusive, records of Skagit County, Washington; .

TOGETHER WITH that portion of the East Half of adjoining vacated 9th Street, Clty of’ Mount L

Vernon Ordinance No. 2882, as recorded March 2, 1999 uader Skagit County Auditor’s Fﬁe No v
9903020125, records of Skagit County, Washington.

T umm
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" Sltuatedm Skagit County, Washington

h PARCEL D:
Lot 2 and the South 33 feet of Lot 1, CITY OF MOUNT VERNON SHORT PLAT NO. MV-
06-95, approved October 11, 1995, recorded October 11, 1995, in Volume 12 of Short Plats,
pages 34.and 35, under Auditor’s Flle No. 9510110093, records of Skagit County, Washington;

and being a portion of the Southwest Quarter of Section 17, Township 34 North, Range 4 East of
the Willamette _Me_ndlan e

Situated in Skagit County, Washington

’ W
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EXHIBIT B
EXCEPTIONS TO REPRESENTATIONS OF TENANT SET FORTH IN SECTION 6(H)

L. Landlord has not recewed confirmation from Tenant that it has on deposit, for the benefit
of Landlord, a letter of credit in the amount of $65,000 as security for the Tenant’s performance
of its obligations under’ the_ Lease as required by Section 2 of the First Amendment to Lease

dated December 1, 2008

.
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