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An Interim Ordinance Declaring an Emergency and Adopting a Moratorium on the
Acceptance of Permit Applications for Certain Offsite Compensatory Mitigation Projects
On Skagit County Agricultural-Natural Resource Lands

WHEREAS pursuant to the Growth Management Act, Chapter 36.70A RCW (“GMA”), the
Skagit County Board of Commissioners has adopted the Skagit County Comprehensive Plan and
Title 14, the Unified Development Code, for all unincorporated areas of Skagit County; and

WHEREAS RCW 36.70A.390 and RCW 36.70.795 authorize the Board of County
Commissioners to adopt moratoria, interim zoning ordinances, and interim official controls to
preserve the status quo while new plans and regulations are being developed; and

WHEREAS RCW 36.70A.390 and RCW 36.70.795 permit the County to adopt such measures
without notice and public hearing when deemed appropriate to promote the public health, safety
and welfare, provided that the County holds a public hearing within sixty (60) days after the
adoption of this interim ordinance; and

WHEREAS Skagit County has declared that natural resource lands, including agricultural lands,
are a cornerstone of the County’s economy, culture, community, and history, and as such, their
protection and enhancement is of paramount importance to Skagit County and its citizens; and

WHEREAS Skagit County has declared that commercial, residential and industrial uses
unrelated to agriculture are to be discouraged on designated Agricultural Natural Resource Lands
(Ag-NRL); and

WHEREAS the protection of Skagit County’s agricultural land base has required generations of
sacrifice, by which Skagit landowners have intentionally forgone the business opportunity and
wealth that intensive urban development of farmland has produced in other Puget Sound
counties; and

WHEREAS Skagit Valley farmland and the open space our community has successfully
protected is a regional treasure used and enjoyed by many tens of thousands of visitors each year
as well as birds and other wildlife; and

WHEREAS uniquely suited for seed production due to its maritime proximity, the Skagit Valley
produces a substantial portion of the world’s brassica, spinach and other crop seed; and

WHEREAS with escalating food prices and global instability in food markets, protecting the
Skagit for seed production and other agriculture is squarely in the public interest; and

WHEREAS a critical mass of farmland acreage is necessary to sustain crop rotation as well as
agricultural processing, transport, storage and support services and infrastructure, and the tipping
points beyond which these functions and services will be lost due to declining farmland acreage
is impossible to calculate with meaningful precision; and
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WHEREAS only some 88,000 acres of prime Skagit farmland remain, and continued conversion
of prime farmland to other uses is likely to have far-reaching effects on the stability and viability
of Skagit County’s agricultural economy; and

WHEREAS Skagit County has adopted a broad range of GMA Comprehensive Plan policies
and development regulations intended to ensure long-term conservation of agricultural lands; and

WHEREAS it is in Skagit County’s interest to ensure that large habitat enhancement projects on
Ag-NRL lands are professionally and competently executed, with consent from and cooperation
with responsible diking and drainage districts. To that end, Skagit County Code (“SCC”)
14.16.400(4)(d) requires that any habitat enhancement project on farmland involving “the
alternation of the landscape by excavation or sculpting of soil and/or the alteration of hydrology”
first obtain a Hearing Examiner Special Use Permit, see also SCC 14.04.020 (definition of
“habitat enhancement project”); and

WHEREAS there is no requirement to seek a Hearing Examiner Special Use Permit for habitat
enhancement projects on Ag-NRL lands to the extent the proposed project does not involve
terraforming, hydrology modification and/or channel redirection; and

WHEREAS a Hearing Examiner Special Use Permit is not required for habitat enhancement
projects done as onsite mitigation, see SCC 14.04.020, definition of “habitat enhancement
project”; and

WHEREAS Skagit County prohibited wetland mitigation banking on lands zoned Ag-NRL by
interim Ordinance No. 20090001 on February 9, 2009, followed by permanent Ordinance No.
2009006 adopted on June 8, 2009, categorically excluding wetland mitigation banking from
major habitat enhancement activities that may be permitted as a Hearing Examiner Special Use
on designated Ag-NRL lands;

WHEREAS the central reason for the Board’s adoption of Ordinance Nos. 20090001 and
20090006 was to prohibit large-scale compensatory mitigation on Skagit County farmland
arising from the environmental impacts of offsite commercial, residential and industrial activities
unrelated to farming; and

WHEREAS consistent with the foregoing, the Board generally opposes offsite compensatory
mitigation on designated Ag-NRL lands; and

WHEREAS Skagit County’s Comprehensive Plan envisions sustaining a robust fisheries
resource in the Skagit, in part to help satisfy our collective national obligation to ensure a
harvestable anadromous fishery in the Skagit River under the 1855 Treaty of Point Elliott; and

WHEREAS Skagit County acknowledges that long-standing and broadly-supported plans and
agreements envision major habitat enhancement projects in the diked and drained portion of the
Lower Skagit Valley to achieve agreed-upon recovery goals set forth by the 2005 Skagit
Chinook Recovery Plan; and
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WHEREAS habitat enhancement in the diked and drained portion of the Lower Skagit Valley
inherently involves major modification to critical flood protection and drainage infrastructure
owned and maintained by Skagit diking and drainage districts; and

WHEREAS the Board finds it imperative that habitat enhancement projects on Ag-NRL lands
be sited, planned, executed and maintained with the utmost forethought and care, with the direct
and continuous involvement of diking and drainage districts an indispensable necessity; and

WHEREAS the GMA and the Skagit County Comprehensive Plan require that the needs of
farming and the fisheries resource be carefully and thoughtfully balanced, and to that end the
Board finds it imperative that any conversion of prime Skagit agricultural land be highly likely to
deliver an increase in harvestable anadromous species while minimizing impacts to agriculture
and farmland; and

WHEREAS the Board finds that major habitat enhancement projects that have implications for
existing diking and drainage (as defined by SCC 14.04.020) should generally be done at scale
rather than piecemeal, with careful planning, thereby allowing effective project and long-term
management as well as meaningful monitoring of results; and

WHEREAS Skagit County participated in good faith with federal and state resource agencies,
Skagit tribal representatives, and other local governments in a comprehensive analysis to
determine the highest and best locations for significant estuary habitat enhancement in the Lower
Skagit Valley, which produced the Estuary Restoration Strategic Assessment (“ERSA”), a
document identifying a prioritized list of significant Skagit Delta habitat enhancement projects
from the standpoint of fisheries resource benefit and other key criteria, a copy of which is
attached hereto as Exhibit A; and

WHEREAS Skagit County fully supports the prioritized completion of major habitat
enhancement projects in furtherance of 2005 Chinook Recovery Plan goals to the extent
professionally executed and competently managed, which indispensably necessitates the
involvement and consent of the relevant diking and drainage districts responsible for the
geographic area and critical public infrastructure involved in such projects; and

WHEREAS it is in the interest of Skagit County and our community as a whole that 2005
Chinook Recovery Plan goals be completed on a timely basis, notwithstanding valid concerns
that habitat enhancement to date has failed to deliver increases in harvestable numbers of Skagit
Chinook promised by the 2005 Skagit Chinook Recovery Plan, in part due to extremely high
marine intercept of Skagit Chinook; and

WHEREAS the Board finds that major delta habitat enhancement projects necessary to achieve
agreed-upon recovery goals under the 2005 Chinook Recovery Plan are substantially on
schedule; and

WHEREAS the Board finds that prioritized public land enhancement projects, to be completed
prior to projects on private land, have yet to be started and/or completed; and
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WHEREAS Seattle City Light, an energy production entity based in Seattle, has recently
expressed intent to engage in offsite compensatory mitigation for its hydroelectric dams, which
are not located in Skagit County; and

WHEREAS Seattle City Light’s offsite compensatory mitigation plans specifically involve the
acquisition and conversion of a significant amount of designated Ag-NRL land within Skagit
County, which will inherently necessitate modification to Skagit diking and drainage
infrastructure; and

WHEREAS for energy production and other offsite industries, the conversion of Skagit County
farmland may well be a more financially attractive alternative than onsite mitigation, thereby
creating inappropriate economic incentives that, if left unaddressed, will undermine Skagit
County’s long-stated intention to preserve and protect Skagit County’s agricultural land base;
and

WHEREAS in part due to rapid growth in the compensatory mitigation industry, Skagit County
has reasonable fear that more such economic interests unrelated to agriculture will increasingly
target Skagit Valley farmland for offsite compensatory mitigation activities, further degrading
and endangering Skagit County’s agricultural land base and economy; and

WHEREAS Skagit County has grave concerns regarding the integrity of offsite compensatory
mitigation conducted on Skagit County Ag-NRL lands to date, see, Sauk-Suiattle Indian Tribe v.
City of Seattle, Washington State Court of Appeals Division 1, Case No. No. 83632-3, and in
particular Skagit County’s amicus curiae brief filed therein; and

WHEREAS Skagit County has reasonable fear that unrestricted access to Skagit County’s
agricultural land base for offsite compensatory mitigation purposes will undermine, interfere
with, and jeopardize existing plans and agreements intended to meet established species recovery
goals in a rational and orderly manner; and

WHEREAS the Board of County Commissioners finds that an emergency exists within the
County, and the immediate adoption of an interim ordinance effecting a moratorium on
applications for special use permits for offsite compensatory mitigation on lands designated Ag-
NRL is necessary for the immediate preservation of the public peace, health, and safety and for
the support of Skagit County government and its existing institutions; and

WHEREAS this action is taken consistent with the State Environmental Policy Act (SEPA)
provisions at WAC 197-11-880 regarding emergency actions.
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NOW, THEREFORE, BE IT ORDAINED:

The Board of County Commissioners adopts the foregoing findings of fact, finding further as
follows:

1.

The United States Supreme Court in Tahoe-Sierra Preservation Council, Inc. v. Tahoe
Regional Planning Agency, 535 U.S. 302 (2002), held that moratoria are essential tools for
successful development regulation and re-affirmed that moratoria are not per se takings.

The regulations currently in effect do not adequately ensure the protection of Ag-NRL lands
as agricultural lands of long-term commercial significance in Skagit County.

Skagit County intends to develop permanent regulations to address the deficiencies in the
current regulations.

This interim ordinance is exempt from the public participation requirements of the GMA,
subject to the requirements of RCW 36.70A.390.

. An emergency exists and the immediate adoption of a moratorium imposed by this ordinance

is necessary for the protection of the public health, safety, property, and peace.

[remainder of page left intentionally blank)
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NOW THEREFORE, BE IT FURTHER ORDAINED:

Section 1. The Board of County Commissioners hereby declares a moratorium providing that no
special use permit applications for projects involving offsite compensatory mitigation shall be
accepted pursuant to Skagit County Code 14.16.400(4)(d).

Section 2. Skagit County Code 14.16.400(4)(d) is hereby provisionally amended to read as
follows, with added text in bold:

Habitat enhancement and/or restoration projects, except mitigation banks and
other projects involving offsite compensatory mitigation, as defined
by SCC 14.04.020.

Section 3. For the purposes of this ordinance, “Offsite Compensatory Mitigation” is defined as any
action proposed on Ag-NRL zoned lands as compensatory mitigation for activities, actions or
environmental impacts occurring outside Skagit County Ag-NRL zoned lands. Skagit County Code
14.04.020 (Definitions) is hereby provisionally amended to add the foregoing definition.

Section 4. This ordinance shall take effect immediately upon passage by the Board of County
Commissioners.

Section 5. The moratorium created by this ordinance shall be effective for six (6) months.

Section 6. The ordinance and moratorium may be renewed for one or more six (6) month periods if
a subsequent public hearing(s) is held and findings of fact are made prior to each renewal.

Section 7. This ordinance and moratorium shall not apply to any applications vested before the
effective date of this ordinance. An application shall be vested pursuant to Skagit County Code
14.02.050 when the application is deemed complete pursuant to Skagit County Code 14.06.090.

Section 8. If any section, sentence, clause, or phrase of this ordinance should be held to be
invalid or unconstitutional by a court of competent jurisdiction, such invalidity or
unconstitutionality shall not affect the validity or constitutionality of any other section, sentence,
clause, or phrase of this ordinance.

[remainder of page left intentionally blank]
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Section 8. The Board of County Commissioners shall hold a public hearing on September 6, 2022 at
9:30 a.m. - 10:30 a.m. in the Commissioners Hearing Room, 1800 Continental Place, Mount
Vernon, Washington, for the purpose of hearing public testimony on this matter in accordance with
RCW 36.70A.390.

WITNESS OUR HANDS AND THE OFFICIAL SEAL OF OUR OFFICE this 18th day of July
2022.

BOARD OF COUNTY COMMISSIONERS
SKAGIT COUNTY, WASHINGTON

Peter Bro/{fng, Ch

12 MM &ao

- “LWW

Lisa Janicki, Commiésioner

ATTEST:

Clerk of the Board

APPROVED AS :

Will Hone'a, Senior Deputy
Skagit County Prosecuting Attorney

APPROVED AS TO CONTENT:

Hal Hart, Director
Planning & Development Services
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EXHIBIT “A”



















































