September 27, 2023

To:  Skagit County Board of Commissioners

From: Sunset Lane Association

RE:  Rebuttal to Skagit County Planning & Development Services Memorandum dated
September 22, 2023. PL23-0363,

Mr. Cricchio misrepresents the mining activity proposed in the special use permit PL16-0556 by
stating that the mining will “extend to a depth of approximately 50 feet below existing grade.”
As a reference point consider that the elevation for the observation well (BJF103) is 445.6 ft msl
and represents the existing grade. In an attachment to the PDS fact sheet, received by PDS
December 22, 2016, that Mr. Wooding submitted he states that “we will be expanding the mining
depth from 300° msl to 250" msl.” Our calculation, 445.6 minus 250 equals 195.6 ft below grade.

In Mr. Cricchio’s response regarding Sunset Lane Association Board’s input to the Board of
Commissioners he focuses on the Hearing Examiner’s decision to reverse the County’s denial for
failure to provide additional information; he states that it is “a final decision . . .not part of this
appeal.” We are not appealing that decision as we understand that fact. However, we feel it is
important for the Commissioners to understand the background that brings us to this point
putting into context the other arguments we presented which Mr. Cricchio does not reference.

Our concerns follow.
1. Regarding the order granting appeal of October 15, 2021:

a. The Hearing Examiner in his Discussion section stated, “Continuation of the mining
operation near Lake Erie is not now subject to any explicit regulatory oversight.” This
is incorrect. Mr. Wooding provides evidence of the explicit regulatory oversight in
his application describing his business as “a permitted mine operation with Skamania
County Special Use Permit and a Washington State Department of Natural Resources
(DNR) reclamation Permit. The permit includes Parcels 19108, P19162, and
P19165.” Mr. Wooding acknowledges oversight in his application, therefore, the
Hearing Examiner’s argument that the permit must be approved to gain oversight of
the mine is unfounded.

b. The hearing Examiner goes on to state
¢. Inaddition, in the Conclusion of Law section, the Hearing Examiner states, “A
dismissal for failure to meet the 120-day time limit for submitting additional
information is explicitly made appealable by SCC 14.06.105(3). This must mean
that a compelling explanation can excuse the lateness.”

SCC 14.06.105(3) A denial of an application for failure to timely submit requested
information is a Level 1 decision pursuant to this Chapter, regardless of the
application level of the original application. A denial for failure to timely submit
requested information shall be sent via certified mail to the applicant at the address
given on the application or the mailing address on record with the Assessor’s Office
as appropriate. The failure of an applicant to receive the denial letter shall not affect
the validity of the denial. The decision is appealable as a Level 1 decision.




As you can see from the code above, the Hearing Examiner’s interpretation is a
complete fabrication to support his bias previously commented on. Had the Hearing
Examiner had been objective and thorough in his review of Skagit County Code the
very next section would have provided him with explicit guidance without need for
interpretation.

SCC 14.06.105(4) If an application is denied for failure to timely submit requested
information, an application may only reinitiate review by submitting a new
application consistent with all current requirements. The application is no longer
vested.

We ask, how can an application that is no longer “vested” remain in good standing
through September 20227 The appealable issue is whether PSD erred in denying the
extension. As PDS did not err in denying the extension there was no avenue for the
permit to remain in good standing.

The hearing Examiner stepped outside the code to render this decision.

2. Mr. Wooding’s reasoning for the extra time, stated is his appeal dated July 21, 2021,
was that there was “not adequate time to find a qualified hydrologist to provide the
drilling then schedule a driller.” Mr. Taylor, Mr. Wooding’s representative, filed an
affidavit dated September 22, 2021, in which he provided a schedule of drilling and
monitoring by Canyon Environmental Group described as “12 MONTH DRILLING
PROJECT.” Clearly, Mr. Wooding understood that to satisfy the Commissioners
Remand Order there needed to be additional information gathered to produce a
Geologically Hazardous Site Assessment directed to “the steep area to the
west/northwest of the Mine.”

3. This brings us to the report prepared by Wood Environmental.

a. The Wood report does not reference any reports from Canyon Environmental
Group. This is the firm which Mr. Taylor indicated having contracted with to
“assist in the Hydrologic Critical Review” in an email to Mr. Cricchio.
Instead, Wood repeats and at times expands on the assertions of
hydrogeologist, Mr. Thomas Mullin. Mr. Mullin is the author of the Maul
Foster Alongi reports, 2016 and 2017, and the Northwest Groundwater report,
2019. These are the same reports the Commissioners found deficient. To
clearly state the issue Skagit County Resolution #20210038 states:

WHEREAS, County Planning staff did not require a Geologically Hazardous
Site Assessment associated with the steep coastal area located to the
west/northwest of the mine, based principally on an inference derived from
reports furnished by a professional hydrogeologist on the Applicant’s behalf
1o the effect that groundwater at the Mine flows to the northeast, toward Lake
Erie; and

WHEREAS, The appellant timely raised concerns before the Hearing
Examiner regarding potential landslide risk arising from the potential for
increased groundwater migration to the west/northwest, due to the Mine's
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expansion and attendant removal of soil and vegetation, which , the appellant
contends, will alter groundwater behavior in the vicinity of the Mine: and

WHEREAS, The Appellant furnished evidence to the Hearing Examiner
regarding the presence of springs on the coastal bluff to the northwest of the
Mine at an elevation downgradient of the inferred groundwater level, and the
testimony of a geologist who opined that the expanded Mine will create an
increased landslide risk; and

WHEREAS, the appellant contends that the coastal bluff area to the

west/northwest of the Mine is a geologically hazardous area pursuant to SSC
14.24.410

WHEREAS, in light of the foregoing, the Appellant contends on this appeal
that the Hearing Examiner erred, in part, by failing to require a Geologically
Hazardous Site Assessment pursuant to SCC 14.24.412, and

The Commissioners resolve:

1. Pursuant to SCC 14.60.170(10)(3), this matter is hereby REMANDED to
the Skagit County Hearing Examiner for further consideration of the
following matters:

Whether the steep area to the west/northwest of the Mine requires
preparation of a Geologically Hazardous Site Assessment, consistent
with SCC 14.24.400-.420.

If so required, directing the Applicant to prepare a Geologically
Hazardous Site Assessment, all consistent with Scc 14.24.400-.420 and
the Hearing Examiner’s discretion: . . .

b. The Wood report does make a very important point with regard to the steep
coastal bluff to the west of the mine. After a review of the Skagit County
LIDAR map, in section 2.2, Site Research, the report states: “The map clearly
depicts evidence of landslides along the coastal bluff west of the site and
grading due to the mining on the site.”

Let us repeat that. “The map clearly depicts evidence of landslides along the
coastal bluff west of the site and grading due to the mining on the site.”

The current Mine has been the cause of landslides. This along with the appeal
referenced above, the Commissioners’ remand and Mr. Wooding’s contract
with Canyon Environmental confirm that all parties recognized the need for
additional information. Yet, there is no new information in the Wood report.

c. Section 2.2 of the Wood report goes on: “The head scarp of the nearest
Coastal Bluff is approximately 300 feet northwest of the northwest sidewall of
the existing Pit 1 and is approximately 800 feet northwest of the proposed
expansion.” Calculating for a 100-foot buffer, this head scarp is approximately
200 feet from parcel P19108.




Would it not stand to reason that prior to the mining activities at Pit 1 that the
head scarp would have been further away? We submit that the distance was in
the neighborhood of 600 feet from the mine sidewall prior to the
commencement of mining.

d. Insection 4.3, Coastal Bluffs, the Wood report states: “The proposed mining
will not have any impact on the coastal bluffs because the excavations will be
too far away (300-800 feet).” Based on the reasoning above the head scarp of
the bluff at the south end of Sunset Lane was right in the middle of this 300-
800 foot range that the Wood report states “will not have any impact.”

4. Please refer back to the section 2.2 of the Wood report which states “The head scarp
of the nearest Coastal Bluff is approximately 300 feet northwest of the northwest
sidewall of the existing Pit 1 and is approximately 800 feet northwest of the proposed
expansion.” We have been focusing on the effects the mine will have to the
west/northwest of the mine. All parties have failed to recognize that the Dodson
Canyon head scarp is only 125 feet from the southwest property line of the proposed
mine expansion. All reports to date have referenced the Dodson Canyon Spring;
however, all have failed to mention the head scarp which the South Fidalgo
Stormwater Management Plan (2010) describes Dodson Canyon this way: “The very
steep slopes of the canyon are the headscarps of an active landslide area.” It goes
on to say “The headscarp of Dodson Canyon is only several feet from the western
edge of Rosario Road.” The plan also states, “Miller’s slope stability map classifies
the lower part of Dodson Canyon as Class 3, the most unstable category, and the
upper part as Class 2, the intermediate stability category. The Coastal Zone Atlas
indicates that Dodson Canyon is Unstable.”

The Commissioners’ resolution references SCC 14.24.400-420. In accordance with
SSC 12.24.410(1) Dodson Canyon is classified as a known or suspected erosion
hazard.

Further landslide activity would pose great threat to the safety of citizens around the
canyon, including potential loss of a main transportation artery, loss of utilities to the
homes south of the canyon, increase of response times for first responders, loss of
economic activity for the city of Anacortes and Skagit County and the potential for
enormous monetary settlements as a result of the County’s negligence.

Again, all parties have been silent on this fact. All for the failure of the hearing
Examiner to insist that the proper studies, with complete information, be presented for
evaluation.

5. Which brings us to the Hearing Examiner’s Decision on Remand. We will forgo a full
discussion and focus on his conclusions.

a. Notice of Public Hearing on Remand Proper was “mailed to neighboring
landowners within 300 feet of the subject parcel.” This did not fulfil the
requirements of SSC 14.06.150(2)(d)(iii) “For mineral extraction activities,
notice must be provided within 1,320 feet of all subject property lines.”

b. “The Hearing Examiner exercises his discretion to conclude that the
geologically hazardous area site assessment is compliant with the Board of
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